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Summary 


Scope: 

This topic contains discussion and forms pertaining to mortgages and deeds of trust. It covers topics such as the payment, 
satisfaction, and discharge of mortgages and deeds of trust; their foreclosure and enforcement; the vacating and setting aside 
of foreclosure sales; and the transfer of mortgaged property or interests. Included are forms of complaints, answers, notices, 
motions, affidavits, and orders. 


Treated Elsewhere: 
Accounts and accounting, see Am. Jur. Pleading and Practice Forms, Accounts and Accounting $8 1 et seq. 


Assignments for benefit of creditors, see Am. Jur. Pleading and Practice Forms, Assignments for Benefit of Creditors §§ 1 et seq. 
Bills and notes, see Am. Jur. Pleading and Practice Forms, Bills and Notes §§ 1 et seq. 

Chattel mortgages, see Am. Jur. Pleading and Practice Forms, Chattel Mortgages $8 1 et seq. 

Commercial code, see Am. Jur. Pleading and Practice Forms, Commercial Code §§ | et seq. 

Executions, see Am. Jur. Pleading and Practice Forms, Executions §§ 1 et seq. 

Fraudulent conveyances, see Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 1 et seq. 

Liens, see Am. Jur. Pleading and Practice Forms, Liens §§ 1 et seq. 

Receivers, see Am. Jur. Pleading and Practice Forms, Receivers $8 1 et seq. 

Subrogation, see Am. Jur. Pleading and Practice Forms, Subrogation $8 1 et seq. 


Vendor and purchaser, see Am. Jur. Pleading and Practice Forms, Vendor and Purchaser $8 1 et seq. 
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policy covering him as “mortgagee,” for loss or injury to property thereafter damaged or destroyed by fire, 19 A.L.R.4th 778 
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Mortgages may be analyzed under a title theory or under a lien theory. Under the title theory, the character of a mortgage as a 
conveyance is emphasized. In jurisdictions following the title theory of mortgages, a mortgage has been described as a vested 
fee simple interest subject to complete defeasance by the timely payment of the mortgage debt, and mortgages have often been 
regarded as conditional conveyances. A distinction has been recognized, however, between a mortgage and a sale with a right 
of repurchase. Different legal incidents result from each. Thus the right of redemption of a mortgagor subsists until it is cut off 
by a foreclosure sale, while a transferor in a sale with a right of repurchase has no right of redemption after the expiration of 


the time fixed for the payment of the stipulated price.! 


The lien theory minimizes or denies the character of a mortgage as a conveyance of an estate. In cases following the lien theory, 
the character of a mortgage as a security for a debt is regarded as the dominant feature, the mortgage is regarded as a lien or 


encumbrance and is defined as a security or lien for the performance of an obligation.” 


Deeds of trust, except for the passage of title for the purpose of the trust, are practically and substantially only mortgages with the 
power of sale. In practical effect, if not in legal parlance, a deed of trust is a lien on the property which is generally regarded as 
containing the elements of a valid mortgage. Yet, although a deed of trust securing a debt may serve the purpose and perform the 
function of a mortgage, there are fundamental dissimilarities between the two. The deed of trust is an absolute and indefeasible 


conveyance of the subject matter, for the purpose expressed; while the mortgage is conditional and defeasible.? 


Of course, a deed of trust to secure a debt, if regarded as a mortgage, is governed by the law applicable to mortgages and is 


enforced and construed as such.^ 
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Priority between mechanics' liens and advances made under previously executed mortgage, 80 A.L.R.2d 179 
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Reinstatement and restoration of mortgages released or discharged without authorization, as against subsequent purchasers, 
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The general rule is that payment of the secured debt extinguishes the lien of the mortgage or deed of trust by itself and 
instantaneously, for the benefit of whoever is owner ofthe property at the time of payment. Indeed, it has been said that anything 
which operates to extinguish the debt necessarily operates to discharge the mortgage, on the ground that the incident cannot 
survive the principal, although it is sometimes declared that nothing short of an actual payment of the debt or an express release 
will operate to discharge a mortgage. In any event, the discharge of a mortgage without payment does not necessarily discharge 


the obligation by which it is secured, ! 


A bona fide, legally sufficient tender by a debtor, even though refused by the creditor and not operating to discharge or extinguish 
the principal debt or obligation, is operative as a discharge or extinguishment of those things which are accessorial and incidental 
to the principal obligation. It ordinarily discharges from further operation any collateral undertakings that may have been given 
for the better security of the creditor. With respect to mortgage security, the effect of a tender of payment of the mortgaged debt 
presents questions such as the nature of a mortgage, or the distinction between a tender for the purpose of discharging the lien 


of a mortgage and one for the purpose of acquiring rights in it? 
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[Title of court] 


[[Name of plaintiffT/ 
[Name of petitioner]], 

[Plaintiff Petitioner], 

No. [docket number] 

V. [Name of document] 
[[Name of defendant]/ 
[Name of respondent]], 

[Defendant/Respondent]. 


AFFIDAVIT 


State of /name of 
state] 

County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. I am the owner of that mortgage executed on /date of mortgage], by [name of mortgagor] to [name of mortgagee] to secure 


payment of $/dollar amount of principal], with interest at [percentage rate of annual interest]?6 per annum, a copy of which, 
along with the certificate of /name of certifier], is attached as Exhibit [designation of exhibit], and incorporated by reference. 


. [Text dollar amount of sum due] dollars 1s the amount due and owing to me from the maker of the mortgage, at the date on 


the mortgage debt. 
Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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NOTICE 


To: [Name of mortgagee] 


Please take notice that the mortgage which you held and which was executed and acknowledged by /name of mortgagor], 


the undersigned mortgagor, and by the undersigned delivered to you on /date of delivery], covering that certain real property 


located in /name of city], [name of county], [name of state], and more particularly described as /legal description of property], 


and which mortgage was recorded in the office of [title of official], on [date of recording], has been paid in full by /name of 


payor], and thus you are required, by virtue of [citation of statute], to enter satisfaction on the margin of the mortgage, or other 


proper place in the record, and such satisfaction shall operate as a complete release and discharge. 


Dated: /date of notice] 


[Name of attorney for mortgagor] 
Attorney for Mortgagor 


Notes 
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CERTIFICATE 
I, [name of certifying party], do certify that the mortgage, dated /date of mortgage], which was executed and delivered by 


[name of mortgagor] to [name of mortgagee] on [date of delivery], and which was recorded in the office of [title of official] at 
[location of recording] on [date of recording], together with the debt secured by it, is fully paid and discharged. 


Dated: /date of certificate] 


[Name of certifying party] 


Notes 
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CERTIFICATE 


I, [name of officer], being the authorized /title of officer] of [name of corporation], certify that a mortgage dated /date of 
mortgage], executed and delivered by /name of mortgagor] to [name of mortgagee] to secure payment of $/dollar amount of 
principal], with interest, and recorded in the office of /title of official], at [location of recording] on [date of recording], is 
fully paid, satisfied, and discharged. 


Dated: /date of certificate] 


[Name of certifier] 
[Title of certifier] 


Notes 
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Topic Summary Correlation Table 
[Title of court] 


[[Name of executor]/ 
[Name of administrator]], 
[Executor/Administrator] 
of the Estate of /name of deceased], Deceased, 
Plaintiff, No. [docket number] 
[Name of document] 
v. 
[Name of defendant], 
Defendant. 


CERTIFICATE 

I, [name of executor], as executor and trustee of the last will and testament of /name of decedent], deceased, certify that a 
mortgage, dated /date of mortgage], executed and delivered by /name of mortgagor] to me as executor and trustee of the last 
will and testament of /name of decedent], to secure payment of $/dollar amount of principal], with interest, which mortgage 


was recorded in the office of [title of official], in book [number of book], page [number of page], on [date of recording], has 
been paid in full, and I consent that the mortgage be discharged of record. 


Dated: /date of certificate] 


[Name of executor] 


Notes 
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8 8. Complaint, petition, or declaration— Class action—On behalf of borrowers seeking 
recovery of late charges collected under deeds of trust—Late charges void as penalty 


Topic Summary Correlation Table 
[Title of court] 


[[Name of named plaintifj], 


on behalf of self and all others similarly situated/[Name of named plaintiff], on 
behalf of themselves and all other residents and property owners in the City of 
[name of city], [name of county], State of [name of state], similarly situated], 
Plaintiff(s), 
v. 
[[Name of defendant]/[Names 
of defendants]], individually and as representatives of /state class], 
Defendant(s). 


COMPLAINT 


Plaintiffs, /names of plaintiffs], allege: 


First Cause of Action 


. Plaintiffs [name of plaintiff 1] and [name of plaintiff 2] are and at all times mentioned were residents of [name of city], [name 


of county], [name of state]. 


. Defendant is and at all times mentioned was an organized [federal savings and loan association/[description of entity]], duly 
authorized to do, and doing, business in /name of state], with its principal office and place of business at [address of defendant] 


in /name of city], [name of county], [name of state]. 


. Plaintiffs /name of plaintiff 1] and [name of plaintiff 2] bring this action on behalf of themselves and all other persons who 
presently are the payors and trustors under promissory notes and deeds of trust securing notes in favor of defendant. Plaintiffs 
include in this class of persons represented by plaintiffs all persons who have paid a late charge based on a fixed percentage of 
a payor's total unpaid loan balance. Plaintiffs exclude from the class of persons represented by plaintiffs all payors whose trust 
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deeds have been foreclosed, and all payors against whom defendant has filed for record a notice of default and election to sell, 
and which notice of default and election to sell has never been cancelled of record. 


4. A well-defined community of interest exists among the class of persons described above, in that common questions of law and 
fact that affect all members of that class are involved in this action. This action is brought by plaintiffs to determine the rights, 
duties, and obligations of all parties under the notes and deeds of trust referred to in this action, and the questions of law and 
fact to be determined in this action are common to all parties plaintiff. Plaintiffs /name of plaintiff 1] and [name of plaintiff 2], 
together with all other remaining members of the class, constitute a definite and ascertainable class. 


Nn 


. Plaintiffs (name of plaintiff 1] and [name of plaintiff 2], on or about [date of execution by plaintiff 1] and [date of execution 
by plaintiff 2], respectively, executed promissory notes secured by deeds of trust in favor of defendant. Copies of the note and 
deed of trust executed by plaintiff /name of plaintiff 1], and of the note and deed of trust executed by plaintiff /name of plaintiff 
2], in favor of defendant, are attached as Exhibits /designations of exhibits], and incorporated by reference. 


Exhibit /designation of exhibit] contains the following language: /recitation of pertinent provisions]. 


Exhibit /designation of exhibit] contains the following language: /recitation of pertinent provisions]. 


6. Other plaintiffs within the class of persons represented by plaintiffs /name of plaintiff 1] and [name of plaintiff 2] have at 
various times executed in favor of defendant promissory notes and deeds of trust that contain substantially identical provisions 
to the above-quoted language, with the exception that in many of such promissory notes and deeds of trust the charge for late 
payments is stated to be /specification of method of calculating late payments]. 


7. Plaintiffs are informed and believe and on the basis of that information and belief allege that defendant, in connection with the 
above-mentioned notes and deeds of trust, engages in and at all times mentioned has engaged in the following practices: 


(a) For the convenience of defendant, defendant schedules all payments from all plaintiffs to be made on the /ordinal number 
of day] day of each month. 


(b) If no payment on the note and deed of trust is received by the [ordinal number of day] day of the month, defendant causes a 
notice to be mailed to the late payor. A copy of the notice is attached as Exhibit /designation of exhibit], and is incorporated 
by reference. 


(c) In the notice defendant sets forth the amount of the late charge that defendant will assess against any such late payor unless 
the late payor has already mailed the late payment to defendant. The amount of the late charge stated is always calculated by 
defendant to be a sum equal to /specification of method of calculating late payment]. Regardless of whether the late payor 
makes [his/her] payment [specification of time period], defendant always makes a flat charge of [specification of method of 
calculating flat charge], a sum that is different from the sum called for by defendant in the notes and deeds of trust. 


(d) Nowhere in the notice does defendant advise the late payors that defendant will charge additional interest, but only that 
defendant will assess a “late charge.” 


(e) At no time has defendant ever endeavored to charge or collect additional interest from plaintiffs or either of them as provided in 
Exhibit /designation of exhibit 1] or Exhibit [designation of exhibit 2]. Among the class of plaintiffs included in this action, some 
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plaintiffs maintain impound accounts with defendant for payment of taxes and insurance, and some plaintiffs do not maintain 
such impound accounts with defendant. As to those plaintiffs who do maintain such accounts with defendant, defendant deducts 
the amount of any late charge from the account. As to those plaintiffs who have no such accounts, defendant returns their checks 
for payment unless the payment is accompanied by an additional check to cover the amount of the late charge. In addition, 
defendant advises such plaintiffs that foreclosure proceedings will be commenced by defendant against such plaintiffs unless 
the late charge payment is immediately paid to defendant. 


(f) Defendant, by defendant's above-described conduct, treats late charges as a penalty and not as additional interest. 


(g) From time to time defendant has collected late charges from plaintiff /name of plaintiff 1] in excess of ${dollar amount of 
late charges collected from plaintiff 1] and has collected late charges from plaintiff /name of plaintiff] in excess of $/dollar 
amount of late charges collected from plaintiff 2]. 


8. An actual and justiciable controversy has arisen and now exists between plaintiffs and defendant concerning their respective 
rights and duties with respect to the late charges, in that: 


(a) Plaintiffs contend that the late charges, as assessed by defendant against plaintiffs, are, in fact, penalties forbidden by law, 
whereas defendant disputes this contention and contends that such late charges are additional interest or lawful liquidated 
damages lawfully contracted for by plaintiffs and defendant. 


(b) Plaintiffs further contend that the language previously quoted in Exhibit /designation of exhibit] gives rise to the right in 
defendant to assess a penalty, rather than the right to assess additional interest, against plaintiffs. Defendant disputes plaintiffs' 
previously-mentioned contention. 


(c) Plaintiffs further contend that all late charges collected by defendant from plaintiffs during the past /number of years] years 
under color of right and pain of foreclosure have unjustly enriched defendant, and that all such sums should be returned to 
plaintiffs. 


9. Plaintiffs desire a judicial determination oftheir rights and duties under the promissory notes and deeds of trust, and a declaration 
that the language previously quoted from Exhibits /designation of exhibit 1] and [designation of exhibit 2] is void, in that it 
gives to defendant the right to collect penalties, rather than lawful interest or liquidated damages, from plaintiffs. 


10. Such a declaration is necessary and appropriate at this time in order that plaintiffs may ascertain their rights and duties with 
respect to any further demands for late charges made by defendant to plaintiffs. Plaintiffs allege that the late charges that 
defendant continues to assess against plaintiffs are unconscionable; that such late charges are in fact prohibited by /citation of 
statute]; that plaintiffs are placed in fear of losing their homes every time they are a few days late in making their monthly 
payments to defendant; and that, as shown by the facts previously alleged, there is no other plain, speedy, or adequate remedy 
available to plaintiffs. 


Second Cause of Action 


— 


. Plaintiffs incorporate by reference as though set forth in full Paragraphs [designations of paragraphs] of their First Cause of 
Action. 
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. In the event the court determines that defendant has been unjustly enriched to the extent of all late charges collected from 


plaintiffs by defendant during the past / number of years] years, it will then become necessary for this court to order an accounting 
and a refund by defendant to plaintiffs of all such late charges. 


. Plaintiffs have been required to retain, and have retained, the services of attorneys to prosecute this action on their behalf and 


on behalf of all members of the previously-mentioned class. Plaintiffs' attorneys, [names of plaintiffs' attorneys], are entitled to 
a reasonable fee to be paid by defendant from all late charges wrongfully collected by defendant from plaintiffs. 


Third Cause of Action 


. Plaintiffs incorporate by reference as though set forth in full Paragraphs [designations of paragraphs] of their First Cause of 


Action. 


. Within the past /number of years] years, defendant has become indebted to plaintiffs in a sum in excess of $/dollar amount of 


debt] for money had and received by defendant for the use and benefit of plaintiffs. Plaintiffs are unsure of the exact amount 
so due and payable by defendant to plaintiffs, and consequently plaintiffs will ask leave of court at the time of trial to amend 
plaintiffs' /complaint/petition/declaration] to set forth the correct sum so due. 


. No part of the sum has been paid by defendant to plaintiffs, although plaintiffs have on /date of demand], and on numerous 


occasions subsequent to that date, demanded the sum from defendant. There is now due, owing, and unpaid by defendant to 
plaintiffs a sum in excess of $/dollar amount of sum due], together with interest at the rate of [percentage rate of annual 
interest]% per annum from the date the sum was paid by plaintiffs to defendant. 


. Plaintiffs bring this action on behalf of themselves and all other persons situated in plaintiffs! class as set forth in Paragraphs 


[designations of paragraphs] of their First Cause of Action. Plaintiffs have been required to retain, and have retained, counsel 
to assist plaintiffs in this action. Such counsel are entitled to a reasonable attorney fee to be paid by defendant from the proceeds 
of the sum in excess of $/dollar amount of attorney fee] had and received from plaintiffs by defendant. 


WHEREFORE, plaintiffs request judgment for: 


On plaintiffs' First Cause of Action: 


. A declaration that the provisions of the promissory note and deed of trust that call for payment of a percentage of the entire 


unpaid principal balance of the loan as a charge to be imposed when a monthly installment payment of the loan is not made 
when due be declared void on the ground that the charge is, in fact, a penalty; 


. An order compelling defendant to refund to plaintiffs all sums collected by defendant from plaintiffs designated "late charge"; 


and 


. Costs of suit, and for such other and further relief as the court deems just and proper. 


On plaintiffs' Second Cause of Action: 
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. An accounting and refund by defendant to plaintiffs of such late charges collected from plaintiffs by which defendant has been 
unjustly enriched during the past /number of years] years; 


. Reasonable attorney fees, payable from all late charges wrongfully collected by defendant from plaintiffs; and 


. Costs of suit, and such other and further relief as the court deems just and proper. 


On plaintiffs' Third Cause of Action: 


. The payment to plaintiffs by defendant of all funds wrongfully collected from plaintiffs and held by defendant; 
. Reasonable attorney fees, payable from such funds; and 


. Costs of suit, and such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiffs] 
Attorney for Plaintiffs 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 318 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 8.50. Reply—To motion for summary..., 18 Am. Jur. Pl. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 8.50 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
B. Payment; Satisfaction 


1. Entry of Satisfaction; Payment Penalties 


8 8.50. Reply—To motion for summary judgment— 
Mortgagee had no duty to procure insurance for mortgagor 


Topic Summary Correlation Table 
[Caption, see § 3] 


REPLY 


[Name of attorney for defendant], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Defendant. 


Plaintiffs opposition fails to raise any genuine issue of material fact concerning whether /name of defendant] breached the 
contract or owed /him/her] a duty to notify [him/her] concerning the status of [his/her] homeowner's insurance. Rather. 
Plaintiffs Opposition confirms that /his/her] claims are based upon an alleged breach of the mortgage agreement, while 
conceding that /he/she] has no Unfair Trade Practices claim against /name of defendant]. Plaintiff also confirms that [his/her] 
remaining claims flow from the alleged breach. Because /name of defendant] did not breach the Mortgage, this Court should 
grant summary judgment and dismiss Plaintiff's claims with prejudice. 


A. [Name of defendant] Did Not Breach Mortgage 


Plaintiff concedes that the Mortgage controls the obligations between the parties and relies upon Section /number of section] 
of the Mortgage to claim that /name of defendant] was obligated to pay all escrow items, including Plaintiff s homeowner's 
insurance. However, Section [number of section] cannot be considered in a vacuum. /Name of defendant]'s obligation to pay 
escrow items under Section /number of section] is conditioned by /name of defendant]'s receipt of a timely renewal notice 
from either the insurer or Plaintiff. 


Section /number of section] of the Mortgage directly addresses property insurance obligations and clearly makes Plaintiff 
responsible for obtaining and maintaining any required property insurance. Furthermore, Section /number of section] obligates 
Plaintiff to forward to /name of defendant] all receipts of paid premiums and renewal notices. Thus, /name of defendant] only 
becomes obligated, under Section /number of section], to pay the renewal premium with escrow funds when it receives a renewal 
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notice from either the insurer or Plaintiff. It is undisputed that neither /name of insurer] nor [name of plaintiff] sent Plaintiff's 
homeowner's insurance renewal to /name of defendant]. 


B. Plaintiff Admits Failure To Comply With Mortgage 


Plaintiff testified that /he/she] read the Mortgage and admitted that /he/she] was supposed to keep insurance on the property. 
Plaintiff also admitted in deposition that /he/she] knew that [he/she] was supposed to send a copy of [his/her] renewal notice to 
[his/her] lender. Plaintiff admitted that /he/she/ did not recall sending the renewal notice to /name of defendant]. In fact, on or 
about /date of delinquency] — around the time that / his/her] homeowner's insurance was to be renewed — Plaintifftestified that 
[him/her] illness and the death of a family member caused him/her] to fall behind on [his/her] mortgage payments, contrary to 
[his/her] assertion otherwise in [his/her] Opposition. Plaintiff also testified that /he/she] knew [his/her] homeowner's insurance 
was due to be renewed on /date of required renewal] of each year and that [his/her] Mortgage had just been transferred to /name 
of defendant] at the end of [year of transfer]. Yet, [he/she] did nothing to make sure that [his/her] homeowner's insurance was 
renewed. / He/She] never called or asked if it had been renewed. 


Plaintiff testified that /he/she] received all of [his/her] important mail at the subject property address, including insurance 
renewal correspondence and new insurance policies each year. The evidence shows that the renewal notice, the cancellation 
notice and a cancellation letter from [name of insurer] were all mailed to Plaintiff's address. Plaintiff testified that [he/she] 
remembered getting a new flood insurance policy but did not recall seeing a new homeowner's insurance policy. As conceded 
by Plaintiff, when /name of defendant] received a renewal notice for the flood insurance, /name of defendant] paid the renewal 
out of the escrow funds. 


Plaintiff also incorrectly stated that /he/she] never directly paid for /his/her] homeowner's insurance. That is incorrect. /He/ 
She] admitted that /he/she] had to get homeowner's insurance when /he/she] first purchased the house and the evidence shows 
that [he/she] directly paid [his/her] homeowner's insurance for the period /span of dates]. 


[Name of defendant] complied with the Mortgage and was not given timely notice of renewal. When /name of insurer] did 
finally give /name of defendant] notice of cancellation on /date of notice], [name of defendant] did all it could in an effort 
to renew Plaintiff s homeowner's insurance. Unfortunately, at no fault of /name of defendant], [name of insurer] did not act 
to renew Plaintiff's policy. 


C. [Name of defendant] Owes Plaintiff No Duty To Renew Insurance From Escrow Funds Absent A Timely Renewal 
Notice 


Plaintiff concedes that /name of defendant] has no duty, fiduciary or otherwise, to obtain or maintain Plaintiff's insurance. As 
urged in /name of defendant/'s opening papers, merely because Plaintiff had an escrow account with /name of defendant] does 
not place any duty on /name of defendant] to procure any required hazard insurance that Plaintiff may have failed to maintain. 
See, e.g., [citation of supporting case]. The holder of the escrow account incurs liability only when it fails to respond to a 
demand for payment by the borrower or /his/her] insurance company. [Citation of supporting case]. 


It is undisputed that /name of defendant] first learned of the need to renew Plaintiff's homeowner's insurance on /date of 
discovery], after the expiration date of the policy. Nevertheless, /name of defendant] tried to pay the renewal premium. Contrary 
to Plaintiff's Opposition, /name of defendant] did not wait until /alleged date of payment] to send a payment to [name of insurer] 
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in an attempt to renew the policy. As evidenced by Exhibit /designation of exhibit], [name of defendant] immediately sent 
a $/dollar amount of sum] payment to [name of insurer] on [date of payment]. [Name of insurer] did not renew Plaintiff's 
homeowner's policy. Instead, it sent the payment back to /name of defendant] and [name of defendant] received the returned 
payment on /date of receipt]. Thus, Plaintiffs argument that /name of defendant] waited [number of weeks] weeks to send a 
payment to the insurer is wrong. 


In sum, /name of defendant] is not obligated to pay insurance renewals from escrow accounts unless and until it receives a 
renewal notice from the insurer or borrower. It is undisputed that neither the insurer nor Plaintiff provided /name of defendant] 
with a renewal notice. 


D. /Name of defendant] Owes Plaintiff No Duty To Advise As To Status Of Insurance 


As urged in /name of defendant]'s opening papers, [name of defendant] owes Plaintiff no duty to advise [him/her] about the 
lapse, cancellation, or advisability of /his/her] property insurance. If /name of defendant] requires property insurance, it is 
Plaintiff's obligation to obtain and maintain it. Here, Plaintiff failed to maintain / his/her] property insurance. Furthermore, /name 
of defendant], because of the tiny unpaid principal balance on the Mortgage, did not require property insurance. Therefore, 
property insurance was entirely at Plaintiff's discretion and /he/she] failed to even inquire about the status of [his/her] property 
insurance for nearly /number of years] years prior to the /hurricane/fire]. 


E. [Name of defendant] Ys Not Liable For Conversion 


[Name of defendant] was fully authorized to withhold the escrow amounts pursuant to the Mortgage. Plaintiff cannot dispute 
this fact. Further, /name of defendant] held the funds in escrow because Plaintiff elected to insure /his/her] property against 
loss. /Name of defendant] never received a renewal notice for Plaintiffs homeowner's insurance and could not pay it when it 
was due. When /name of defendant] was advised of the need to renew the policy /number of days] days before the expiration 
of the grace period, /name of defendant] tried to use the escrow funds to pay the renewal premium, but was turned down by 
both the insurer and insurance agency. At no time, can Plaintiff prove that /name of defendant] either intended to or actually 
exerted ownership and dominion over the escrow funds. 


In fact, once it became clear that there was no insurance policy to renew, pursuant to the Mortgage, /name of defendant] refunded 
the escrow funds to Plaintiff, on or about /date of refund]. Plaintiff admitted getting a $/dollar amount of sum] refund in [year 
of refund 1] and a S[dollar amount of sum] refund in [year of refund 2]; thus, contrary to [his/her] Opposition assertions, 
Plaintiff s Mortgage is paid in full and /name of defendant] does not owe [him/her] $[dollar amount of sum] in escrow funds. 


F. [Name of defendant] Ys Not Liable For Misrepresentation 


Plaintiff desperately attempts to fashion a misrepresentation claim and reliance on escrow account statements mailed to /him/ 
her] by [name of defendant] on [dates of mailing]. Yet, [his/her] deposition testimony shows that /he/she] did not read the 
part of the statements that shows that there is no insurer name or policy information for homeowner's insurance (while such 
information is shown for property tax escrow amounts), which means /he/she/ did not rely on the statements to believe that /he/ 
she] had homeowner's insurance. Further, upon reading the escrow statements at / his/her] deposition, [he/she] understood that 
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[he/she] had a property tax account number and further realized that no such information existed for / him/her] homeowner's 
insurance, thus meaning /Ae/she] had none. 


Furthermore, Plaintiff admits that / he/she] never spoke to anyone at /name of defendant] concerning [his/her] insurance until 
after the /hurricane/fire]. Accordingly, [his/her] misrepresentation claim fails. 


G. [Name of defendant] Ys Not Liable For Unjust Enrichment 


As stated above, /name of defendant] was fully authorized under the Mortgage to withhold escrow amounts. / Name of defendant] 
properly paid for the flood insurance and property taxes out of escrow because it received renewal and tax invoices. / Name of 
defendant] received no such renewal notice for Plaintiffs homeowner's insurance and could not pay the renewal when it later 
learned of the pending cancellation. / Name of defendant] fully refunded all escrow funds to Plaintiff prior to this lawsuit. Thus, 
there has been no unjust enrichment. 


H. Plaintiffs Delictual Claims Are Prescribed 


Plaintiff offered no opposition to /name of defendant/'s prescription argument. In fact, by confirming that its claims were 
based upon an alleged breach of the Mortgage, Plaintiff concedes that any negligence or tort-based claims, including emotional 
distress, are prescribed. 


In closing, Plaintiffs Opposition has failed to raise a genuine issue of material fact and /name of defendant's Motion for 
Summary Judgment should be granted. 


Dated: /date of reply]. 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 
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Topic Summary Correlation Table 
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In ascertaining whether an instrument is a mortgage, courts are guided more by the substance than by the form ofthe transaction. 
The fact that the instrument is in form a deed absolute does not preclude its interpretation as a mortgage. The interpretation of 
an instrument as a mortgage, or otherwise, presents a question to be decided from a consideration of the whole transaction, and 
not from any particular feature of it. The characterization of the transaction by the parties in the instrument is not conclusive, 
and in some instances 1t has been by statute especially so provided. Moreover, the character of the transaction is fixed at its 


inception; if an instrument is a mortgage at its inception, it remains so with all the incidents ofa mortgage. | 
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8 10. Petition or application— To declare deed absolute 
to be mortgage—To effect payment and satisfaction 


Topic Summary Correlation Table 
[Caption, see § 3] 


PETITION 


Plaintiff, /name of plaintiff], alleges: 


. On /date of deed], plaintiff executed and delivered a deed to /name of defendant], to secure [his/her] written promissory note 


for $/dollar amount of principal] principal, plus interest at [percentage rate of annual interest]% per annum, the principal 
amount being due and payable on /due date of payment]. The deed conveyed a tract of land then owned by plaintiff and located 
in /name of city], [name of county], [name of state], more particularly described as: /legal description of tract of land] and was 
recorded on /date of recording], in the office of [title of official], at [location of records]. Attached to the deed at the time it 
was recorded was a written condition, the details of which are as follows: [statement of written condition]. 


. The above transaction was regarded and intended by both parties as a security arrangement, conditioned on plaintiffs payment 


of the above-mentioned note, and not as an absolute transfer of the described property. 


. On /date of maturity], the maturity date of the above-mentioned note, plaintiff tendered the principal sum, plus interest then 


due, to defendant, but defendant refused to accept the sum. 


. Plaintiff is ready, willing, and able to deliver to the court the full amount that is justly due on the above-mentioned note, and 


plaintiff makes such offer. 


WHEREFORE, plaintiff requests judgment that: 


. Plaintiff be allowed to deposit the above-mentioned sum of money that is due on the note with the clerk of this court in full and 


complete satisfaction and discharge of the note, and that the above-mentioned deed be declared by this court to be a mortgage; 


. Defendant be required to execute a proper deed to plaintiff of the premises; and 


. The plaintiff have such further relief as the case may require and as the court may deem just and proper. 


Dated: /date of complaint] 
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[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 11 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
B. Payment; Satisfaction 


2. Absolute Deed Intended as Mortgage 


8 11. Complaint, petition, or declaration—To declare deed to be mortgage— To 
set aside subsequent deed— For money judgment—For appointment of receiver 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Each and every defendant is a resident of [name of city], [name of county], [name of state]. 


. On [date of conveyance], [name of executor] and [name of spouse], [his/her] [wife/husband], conveyed to [name of plaintiff's 


parent], the [father/mother] of plaintiff, pursuant to a deed of conveyance containing the usual full covenants and warranties, 
that real property located at /address of property], in [name of city], [name of county], [name of state], and more particularly 
described as follows: /legal description of property]. 


. The consideration for the above-described deed, which consideration was expressed in the deed, was $/dollar amount of 


consideration]. 


. On [date of recording], the above-described deed was recorded in the office of [title of official], [name of county], in book 


[number of book], page [number of page]. 


. In connection with the above-described deed, and as part of the consideration expressed in the deed, /name of plaintiff's parent] 


assumed to pay two mortgages, then existing on the above-described real property, one given by /name of executor] and [name 
of spouse], [his/her] spouse, to [name of mortgagee 1] to secure the payment of $/dollar amount of debt], which was recorded 
in the office of [title of official], in book [number of book], page [number of page], and the other mortgage was given by /name 
of executor] and [name of spouse], [his/her] spouse, to [name of mortgagee 2] to secure payment of $/dollar amount of debt], 
which mortgage was recorded in the office of [title of official], in book [number of book], page [number of page]. 


. Both of the above-described mortgages, that is, the one to /name of mortgagee 1] and the one to [name of mortgagee 2] were 


paid in full and discharged by /name of plaintiff's parent] on [date of discharge]. 
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oo 


Prior to the delivery of the above-mentioned deed from /name of executor] and [name of spouse], [his/her] spouse, plaintiff 
took out of /name of bank] the sum of $/dollar amount of plaintiff's savings], plaintiff's savings, and gave the money to /name 
of plaintiff's parent] under an agreement had by plaintiff with /him/her]. Pursuant to the agreement, the money was to be used 
by /name of plaintiff's parent] in the purchase of the above-described premises, and such house and premises were to be used 
and enjoyed by /name of plaintiff's parent] and [name of spouse], [his/her] spouse, the parent of plaintiff, during their lives 
and the life of the survivor of the two of them, and after the death of the survivor, the premises were to go to and become the 
property of plaintiff, their only child and heir at law. 


No 


. The above-described sum of money, namely $/dollar amount of plaintiff's savings], given by plaintiff to [name of plaintiff's 
parent] was actually used by /him/her] in the purchase of the above-described premises, and formed a part of the consideration 
mentioned in the above-described deed. 


10. The money that went to make up the balance of the purchase and consideration price of the above-described premises and 
the payment and discharge of the mortgages described above was money that was mostly earned by /name of spouse], spouse 
of [name of plaintiff's parent], and the parent of the plaintiff, who was assisted by plaintiff in operating a /specification of 
business] business in /name of city], and which earnings were turned over to /name of plaintiff's parent] for the express purpose 
of purchasing a house for /name of plaintiff's parent] and [name of spouse], [his/her] spouse, to be used and enjoyed by them, 
and the survivor of the two of them, during their natural lives, and at the death of the survivor, the property so purchased was 
to go to and become the property of plaintiff in fee absolute. 


11. The earnings of /name of spouse] and the plaintiff, as described above, were actually used by /name of plaintiff's parent] in 
the purchase of the above-described premises and to pay, satisfy, and discharge the mortgages that were liens on the premises 
at the time of the purchase by /name of plaintiff's parent]. 


12. In or about the year [identification of year], [name of spouse], the spouse of [name of plaintiff's parent] became ill and, aware 
that /he/she] probably would not live too much longer, requested /name of plaintiff's parent], [his/her] spouse, to convey the 
above-described premises to some person as trustee, to collect the rents and profits from the property for the use and enjoyment 
of [himself/herself] and [name of plaintiff's parent] during their natural lives, after payment of charges, and for the life of the 
survivor of the two of them, and that the premises, on the death of the survivor, should go to the plaintiff, as /name of spouse] 
wanted to die in the assurance that the plaintiff, /his/her] only child, would be provided for; and /name of plaintiff's parent] 
consented to this request by /name of spouse], [his/her] spouse. 


13. Subsequently, and before the execution ofthe deed made by /name of plaintiff's parent] and [name of spouse], [his/her] spouse, 
to the Church of /name of church], as subsequently detailed, at least one person was requested by the /name of plaintiff's parent] 
and [name of spouse], [his/her] spouse, to act as trustee for the purposes mentioned above, but that person refused that request. 


14. Plaintiff is informed and believes, and on the basis of that information and belief alleges that, at some time later, /name of 
plaintiff's parent] and [name of spouse], [his/her] spouse, agreed that the Church of /name of church], should be made trustee, 
if it would accept the trust. 


15. Subsequently, /name of plaintiff's parent] and [name of spouse], [his/her] spouse, conveyed the above-described premises 
free and clear of all encumbrances to the Church of /name of church], in [name of city], [name of state], by deed bearing 
the date /date of deed], and which deed was recorded in the Office of /title of official], [name of county], [name of state], in 
book /number of book] at page [number of page], the consideration mentioned in the deed being the sum of $/dollar amount 
of consideration]. 


16. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that although the deed on its face 
appears to be an absolute conveyance, the premises mentioned were conveyed to the Church of /name of church] in trust for 
the following uses and purposes: /name of plaintiff's parent] and [name of spouse], [his/her] spouse, were to have the use and 
enjoyment of the premises and the rents and profits during their lives and the life of the survivor of the two of them. Plaintiff 
alleges that on the death of the survivor, the premises were to be conveyed to the plaintiff by the Church of /name of church]. 
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Plaintiff further alleges that /name of plaintiff's parent] and [name of spouse], [his/her] spouse, at the time of the execution 
and delivery of the deed, fully intended and believed that the deed contained and fully set forth the provisions of the trust 
previously-mentioned. 


17. On [date of death], [name of spouse], spouse of [name of plaintiff's parent], died from [his/her] illness. 


18. Subsequently, and during the year [identification of year], [name of plaintiff's parent], then being about {number of years] 
years of age, became ill, weak of mind, and suffered a stroke that rendered /him/her] paralyzed. After such illness and stroke, 
[name of defendant] obtained great influence over [name of plaintiff's parent] and controlled [his/her] actions to such an extent 
that /he/she] was totally obedient to /his/her] requests. 


19. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that in or about the month of /name 
of month], [name of defendant] induced and procured /name of plaintiff's parent] to request from the Church of /name of 
church] that a conveyance be made by the church to /name of defendant] in consideration of the payment of $/dollar amount 
of payment] to the Church of [name of church]. 


20. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that pursuant to the agreement 
between /name of defendant] and [name of clergyman], the [title of clergyman] of the Church of [name of church], proceedings 
were held in the /title of court], [name of county], [name of state], by the Church for leave to sell the above-described premises 
on the petition of the Church of /name of church], subscribed by [name of treasurer], the treasurer of the church, a copy of 
which petition is attached as Exhibit designation of exhibit 1], and incorporated by reference. 


21. Attached to Exhibit /designation of exhibit 2] is a paper purporting to be the consent of /name of plaintiff's parent] to the sale, 
a copy of which is attached and incorporated by reference. Also attached is a call for a meeting of the trustees of the Church 
of [name of church] and an extract from the minutes as to what occurred at the meeting, copies of which are also attached and 
incorporated by reference. On presentation of the above-referenced petition and the attached papers, an order was then made 
by the /name of court], on [date of order], authorizing the Church of /name of church] to sell the above-described premises 
to [name of defendant] for the sum of $/dollar amount of purchase price], a copy of which order is attached and incorporated 
by reference. 


22. A conveyance of the above-described premises was made and executed by the Church of /name of church], by [name of 
treasurer], its treasurer, to [name of defendant] by deed bearing the date of [date of deed], which deed contains a recital of the 
proceedings in the /name of court] of [name of county], as previously mentioned, and acknowledges the receipt of $/dollar 
amount of purchase price] as the purchase price. 


23. [Name of defendant] then procured from /name of plaintiff's parent] a quitclaim deed bearing the date /date of quitclaim deed], 
and recorded in the Office of [title of official], [name of county], [name of state], in book [number of book] at page [number 
of page], on [date of recording], which deed purports to quitclaim all the right, title, and interest of /name of plaintiff's parent] 
in and to the premises, and acknowledges the receipt of $/dollar amount of purchase price] as the purchase price. 


24. [Name of defendant] then procured from [name of creditor] a loan of $[dollar amount of loan], and as security for the loan 
executed a promissory note and mortgage on the premises, which mortgage bears the date /date of mortgage], and 1s recorded 
in the Office of [title of official], [name of county], [name of state], in book [number of book] at page [number of page], on 
the same date. This mortgage is still due and unpaid. 


25. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that the above-mentioned proceedings 
in the /name of court] for leave to sell, and the conveyance by the Church of /name of church] to [name of defendant], were 
made and executed with intent to defraud the plaintiff of plaintiffs rights and interests in the property; that such acts were 
undertaken to prevent plaintiff from ever coming into possession of the property; that such acts were in violation of the trust 
made for the benefit of the plaintiff, as mentioned above; that the Church of /name of church] and [name of defendant] well 
knew the provisions of the trust and of the rights and interests of the plaintiff in the property at the time of the conveyance and 
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application; and that the Church of /name of church] and [name of defendant] well knew the application to the /name of court] 
and the conveyance were made without the consent and knowledge of the plaintiff. 


26. After the execution of the above-described mortgage, /name of defendant] made and executed a conveyance of the premises 


to [name of plaintiff's parent], to have and to hold during /his/her] natural life, which conveyance was recorded on /date of 
recording], in the Office of /title of official], [name of county], [name of state], in book [number of book] at page [number 
of page]. 


27. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that /name of plaintiff's parent] 


was induced to sign the consent attached to the petition presented to the /name of court], and to execute the quitclaim deed 
to [name of defendant], believing the premises were to be reconveyed to /him/her] absolutely. Plaintiff further alleges that the 
conveyance to /him/her] of the life estate as mentioned above was a conveyance to [him/her] of the fee absolute; that the mind 
of [name of plaintiff's parent], at the time of executing the consent and quitclaim deed as mentioned above, was weak and in 
such a condition that /he/she] did not know the legal effect of any of the papers signed by /him/her]; that the mind of /name 
of plaintiff's parent] was so weak and in such a condition that /he/she] was easily influenced into the execution of the papers 
by [name of defendant]. The conveyances were made and executed with intent to defraud the plaintiff out of /his/her] rights 
and interests in the premises under the trust. 


28. [Name of plaintiff's parent] died on [date of death]. 
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WHEREFORE, the plaintiff requests that: 


. It be adjudged and decreed that the deed from /name of plaintiff's parent] and [name of spouse], [his/her] spouse, to the Church 


of [name of church], was a trust deed for the uses and purposes as set forth above, and that the plaintiff is now the absolute 
owner of the premises under the trust deed; 


. The deed from the Church of /name of church] to [name of defendant], as previously mentioned, be vacated and set aside as a 


fraud on the rights and interests of the plaintiff in the property and in violation of the trust mentioned above, and has no effect 
as a conveyance of any right, title, or interest of any kind in the premises; 


. The plaintiff have judgment against the defendant Church of /name of church], for the sum of $/dollar amount of judgment], 


with interest from /date of accrual of interest]; 


. The plaintiff have judgment against the defendant /name of defendant] for $[dollar amount of judgment], the amount retained 


by [him/her] out of the $/dollar amount of mortgage] mortgage, with interest from [date of accrual of interest]; 


. A receiver of the rents, issues, and profits of the premises in this action be appointed by this court during the pendency of this 


action and until judgment is rendered; and 


. The plaintiff have costs, and such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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§ 12. Complaint, petition, or declaration—To have deed..., 18 Am. Jur. PI. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 12 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
B. Payment; Satisfaction 


2. Absolute Deed Intended as Mortgage 


8 12. Complaint, petition, or declaration— To have deed absolute declared a mortgage 
—To effect payment and satisfaction—For accounting and appointment of receiver 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


Defendant is a resident of [name of city], [name of county], [name of state]. 


On /date of seeking loan], plaintiff sought from defendant a loan secured by a mortgage on that real property owned by plaintiff, 
located in [name of city], [name of county], [name of state], and more particularly described as follows: /legal description 


of property]. 


On that date, a purchase money mortgage existed in favor of [name of mortgagee] on the property described above. /Text dollar 
amount of principal] dollars principal, plus interest at /percentage rate of annual interest]?o per annum, remained due on the 
mortgage on the above date. 


. On /date of agreement], defendant agreed to loan plaintiff $/dollar amount of loan], but insisted that the loan be secured in 


form by an absolute conveyance of the above-described property to defendant. 


. Based on the recited facts, the plaintiff and defendant agreed on the above date that plaintiff would execute in defendant's 


favor an absolute conveyance of the real property, subject to the stated first mortgage, and that defendant would simultaneously 
execute in plaintiffs favor a nonassignable option to repurchase the property. The plaintiff and defendant further agreed that 
until the exercise of the option to repurchase the property, defendant was to have control and possession of the property so 
defendant might collect, hold, and disburse the income from the property in order that defendant might be assured that such 
income would be applied to the protection and reduction ofthe first mortgage on the property, and to the payment of maintenance 
and repair costs and necessary improvements to the property. The plaintiff and defendant further agreed that plaintiff would 
have the right to continue occupying part of the property and would pay to defendant the sum of $/dollar amount of payment] 
per /specification of time interval] under a lease arrangement. The plaintiff and defendant further agreed that any default by 
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plaintiff in the performance of the lease would render the above-mentioned option to repurchase the property null and void 
and of no further effect. 


m 


. On /date of warranty deed], plaintiff executed and delivered a warranty deed to the property to defendant, a copy of which is 
attached as Exhibit /designation of exhibit], and incorporated by reference. On the same date, defendant executed the option to 
repurchase the property, in the following terms: /specification of terms]. A copy of that option is attached as Exhibit /designation 
of exhibit], and incorporated by reference. 


oo 


. On the date of the transaction, plaintiff was having severe financial problems, being unable to meet the financial obligation on the 
above-mentioned first mortgage, all of which defendant was fully aware. Plaintiff agreed to the above-recited form of transaction 
with defendant only because of plaintiff's severe financial problems, and plaintiff asserts that the writings described above do 
not constitute an unconditional sale of the premises by plaintiff to defendant, but, rather, constitute a security agreement. 


No 


. The difference in the principal sum advanced to plaintiff by defendant and the repurchase price as contained in the above- 
mentioned option to repurchase the property constitutes interest on the money advanced to plaintiff by defendant. Such interest, 
which amounts to $/dollar amount of interest], constitutes [percentage rate of annual interest]? interest per annum and is an 
unlawful and usurious exaction of interest under the laws of [name of state], as set forth in [citation of statute]. 


10. Plaintiff did not actually receive the face amount of $/dollar amount of sum paid]. [Text dollar amount of sum in liquidation 
of items] dollars of that amount was paid out by defendant in liquidation of items then owing by plaintiff on account of the 
real property. The payments were to the benefit of plaintiff; however, if the transaction is to be considered a sale, the payments 
would all be to the benefit of defendant, thus seriously reducing the amount received by plaintiff for plaintiff's equity. 


11. On /date of seeking discharge 1], and [date of seeking discharge 2], plaintiff sought to discharge the indebtedness owed 
by plaintiff to defendant, but defendant refused, and has continued to refuse, to accept any tender by plaintiff, insisting that 
defendant was owner in fee simple of the above-mentioned property and would not reconvey it. Defendant further insisted, 
and continues to insist, that the above-mentioned option to repurchase was null and void, thus obviating /citation of statute] 
respecting foreclosure, and working a forfeiture of plaintiff's interest in the property. 


12. Plaintiff has made repeated demands on defendant for an accounting of all rental income derived from the property, of all 
disbursements made from the income, of all necessary improvements and costs incurred for repairs and maintenance, of all 
disbursements out of the $/dollar amount of sum paid] per [specification of time interval] paid by plaintiff to defendant for 
[designation of period], of all credits on the $/dollar amount of principal] principal due on the loan owed by plaintiff to 
defendant, and of the balance due on the principal of the loan. The last demand for an accounting was in the form of a letter dated 
[date of letter], addressed to defendant and delivered to defendant on /date of delivery], a copy of which is attached as Exhibit 
[designation of exhibit], and incorporated by reference. Defendant has continually refused to render such an accounting, and 
until an accounting is rendered, it is impossible for plaintiff to tender the amount due on the loan and to reimburse defendant 
for necessary improvements, if any. 


13. Plaintiff has been, and remains, ready, willing, and able to pay to defendant any sum truly owing defendant, whenever that 
sum shall be accurately and correctly ascertained by an accounting. 


14. Unless this court appoints a receiver to hold and to administer the real property and funds, and appoints an auditor to effect 
an accounting, and unless the court restrains and enjoins defendant from transferring, charging, or altering the status of the real 
property or otherwise contracting with a third party or parties, plaintiff shall suffer irreparable damage. 


15. Plaintiff has no adequate remedy at law, in that the amount of damages incurred by plaintiff as a consequence of the facts 
alleged in this action cannot be computed with any degree of accuracy. 


WHEREFORE, plaintiff requests that: 
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]. Process issue and service be perfected on defendant /name of defendant] as provided by [citation of statute]; 


2. This court decree that the transaction between plaintiff and defendant was a transaction by which plaintiff borrowed money 
from defendant and secured it by a mortgage of plaintiff's equity in the real property; 


3. This court decree that the form in which the written instruments evidencing the transaction between the parties as described 
above does not accurately reflect the truth and actualities of the transaction; 


4. This court decree that plaintiff has the right to repay to defendant the net amount due defendant from plaintiff after an accounting 
has been made between the parties as set forth above; 


5. This court further decree that the option to repurchase granted to plaintiff by defendant is a contract for the payment of usurious 
amounts of interest by plaintiff to defendant and is, therefore, void in law, and that plaintiff does not owe to defendant any 
interest or charges for the use of the money received by plaintiff from defendant under the transaction described above; 


6. This court appoint an auditor to conduct an investigation and make an accounting between the parties to ascertain the amount 
of money owed by plaintiff to defendant; 


7. This court decree that plaintiff has the right to tender to defendant a sum of money, when the sum is ascertained under the 
accounting, in full and complete payment and satisfaction of the entire interest of defendant in and to the real property, and that 
this court decree a cancellation of the deed now held by defendant when the sum of money is tendered and paid to defendant 
by plaintiff; 


8. This court decree that the title to the real property be vested in plaintiff, free from any lien, claim, or demand of defendant, 
when the sum of money is tendered and paid to defendant by plaintiff; 


9. This court appoint a temporary receiver to take and to hold the real property until a hearing can be held, and to receive and to 
hold, subject to the order of this court, whatever funds are properly receivable on account of the real property; 


10. After hearing, this court appoint a permanent receiver to act under the further orders of this court; 


11. Defendant be restrained, pending a hearing, from transferring, encumbering, or otherwise changing the status of the real 
property; and that after the hearing defendant be permanently restrained and enjoined from such activity; and 


12. Plaintiff be granted such other and further relief as this court may deem proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 13 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
B. Payment; Satisfaction 


2. Absolute Deed Intended as Mortgage 


8 13. Complaint, petition, or declaration— To declare deed absolute a mortgage 
—To effect payment and satisfaction—For accounting for rents and profits 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On /date of possession], plaintiff was the owner and was in possession of real property located in /name of county], [name 


of state], more particularly described as follows: /legal description of property]. The property had a value of $/dollar amount 
of value of property]. 


. On [date of loan], plaintiff borrowed from defendant the sum of $/dollar amount of debt] for [percentage of interest]?o, with 


interest at [percentage rate of annual interest]%; per year. [OPTIONAL: [Description of details of note].] 


. To secure the payment of the loan, plaintiff executed and delivered to defendant a warranty deed in fee simple of the premises, 


which deed, though absolute in form, was intended by both plaintiff and defendant to be a mortgage only, and to stand as security 
for the repayment of the loan, and to serve no other purpose. 


. On [date of possession], defendant entered into possession of the premises, under the deed, and has received all of the rents and 


profits from the premises, and has at all times since that date applied such rents and profits to /his/her] own use. The total of 
the rents and profits that defendant has applied to /his/her] own use amounts to a total of $/dollar amount of rents and profits 
applied to defendant's use]. 


. On /date of offer of payment], plaintiff offered to pay defendant the amount of the loan, over and above the rents and profits so 


received by defendant, and requested defendant to account for the rents and profits of the premises, and to deliver up possession 
of the premises on being paid whatever sum should be found to be justly due on the account, but defendant refused, and still 
refuses, to render such an account and insists on retaining possession of the estate. 
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. Plaintiff has been, and continues to be, ready to pay whatever sum may be justly due to defendant on the loan, and offers to 
bring the sum of money into this court for that purpose. 


WHEREFORE, plaintiff requests that: 


. The conveyance between plaintiff and defendant be adjudged to be a mortgage; 
. An accounting be compelled between plaintiff and defendant to establish the amount due defendant on the mortgage; 


. On payment by plaintiff to defendant of the amount found to be due, that defendant be required to reconvey the premises to 
plaintiff; and 


. This court grant to the plaintiff such other relief as may be equitable, just, and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 14 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
B. Payment; Satisfaction 


2. Absolute Deed Intended as Mortgage 


8 14. Complaint, petition, or declaration—To declare deed absolute a mortgage— To quiet title 


Topic Summary Correlation Table 
[Title of court] 


The /State of [name of state]/ 
People of the State of 
[name of state]] upon the 


relation of /name of 


petitioner], No. [docket number] 
Petitioner, [Name of document] 
v. 
[Name of respondent], 
Respondent. 
COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is, and at all times mentioned in this complaint was, a resident of [name of county], [name of state]. 


. Defendant, /name of defendant], is now, and at all times mentioned in this complaint was, a corporation organized and existing 
under the laws of /name of state], with its principal place of business in /name of county], [name of state]. 


. Plaintiff does not know the true names of unknown defendants and DOES 1 through 10, inclusive, and therefore sues them by 
those fictitious names. Plaintiff is informed and believes and on that basis alleges that each of the DOE defendants claims, or 
may claim, some interest in the property set forth in the deed described below that is adverse to plaintiff's title. These claims are 
without any right whatever and the DOE defendants have no right or interest whatever in that property. The names, capacities, 
and relationships of DOES 1 through 10 will be alleged by amendment to this complaint when they are known. 


. Plaintiff is the owner of real property located at [street address of property], [name of city], [name of county], [name of state] 
and more specifically described as /legal description of property]. The source of plaintiff's title to the property is [specification 
of source of plaintiff's title]. This property is referred to in this complaint as “the property.” 


. On /date of promissory note], plaintiff executed and delivered to defendant /name of defendant] a promissory note payable to 
that defendant in the amount of $/dollar amount of promissory note], with interest at the rate of /percentage rate of annual 
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interest]/% per annum, payable as follows: /specification of terms of payment]. This promissory note is referred to in this 
complaint as “the note." A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


an 


. On /date of deed], as security to plaintiff for payment of the note, plaintiff executed and delivered to defendant /name of 
defendant] a deed to the above-described real property. The deed was recorded as document number /document number of 
deed] in the official records of [name of county], [name of state]. This deed is referred to in this complaint as “the deed." A 
copy of the deed is attached as Exhibit designation of exhibit], and incorporated by reference. 


m 


. The deed was intended and agreed by the parties at the time of its execution and delivery, and at all times material, to be and 
operate only as a mortgage ofthe property, as security for payment ofthe note, and not as an absolute conveyance ofthe property. 


8. [Allegation of circumstances evidencing refusal of defendant to recognize deed as mortgage only]. 


No 


. [OPTIONAL: Plaintiff is ready to pay defendant [name of defendant] whatever balance and interest are due on the note and 
offers to deposit this amount in court for payment.] 


10. Plaintiff seeks a determination of /his/her] title to the property as of /[specification of date of filing of complaint]/[description 
of reasons showing why determination of title as of different date is sought]]. 


WHEREFORE, plaintiff requests judgment against defendants as follows: 


= 


. The described deed be adjudged a mortgage only; 


N 


. [OPTIONAL: Plaintiff be allowed to deposit any amount adjudged due with the [clerk/[title of official]] of the court for the 
benefit of defendant [name of defendant] in satisfaction of the note; ] 


uU 


. [OPTIONAL: On this deposit] plaintiff have title to the property quieted in plaintiff's name; 


A 


. Defendant /name of defendant] be ordered to deliver to plaintiff a deed of reconveyance of the property; 


Nn 


. Defendants be adjudged to have no right, title, or interest superseding plaintiff's title to the property; 


an 


. Plaintiff be awarded costs incurred in this action; and 


m 


. Plaintiff be granted such other and further relief as this court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (172298 to 319 
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Legal Encyclopedias 
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2. Absolute Deed Intended as Mortgage 


8 15. Complaint, petition, or declaration— To have 
deed absolute declared a mortgage and foreclosed 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff, /name of plaintiff], is now, and at all times mentioned in this complaint was, a corporation organized and existing 
under the laws of /name of state], with its principal place of business in /name of county], [name of state]. 


. Defendant, /name of defendant], is, and at all times mentioned in this complaint was, a resident of /name of county], [name 
of state]. 


. Defendants DOES 1 through 10, inclusive, have, or claim to have, an interest in the property subject to the mortgage described 
below, which interest is subsequent to and subject to the lien of the described mortgage. The true names or capacities, whether 
individual, corporate, associate, or otherwise, of defendants DOES 1 through 10, inclusive, being unknown, plaintiff sues these 
defendants by these fictitious names and will amend this complaint to show their true names and capacities when they are 
ascertained. 


. On /date of promissory note], defendant [name of defendant] executed and delivered to plaintiff a promissory note payable to 
plaintiff in the amount of $/dollar amount of promissory note], with interest at the annual rate of [percentage rate of annual 
interest] ^o, payable as follows: /specification of terms of payment]. This promissory note is referred to in this complaint as “the 
note." A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. On /date of deed], as security to plaintiff for payment of the note, defendant /name of defendant] executed and delivered 
to plaintiff a deed to that real property located at /street address of property], [name of city], [name of county], [name of 
state], which is more specifically described as / legal description of real property]. The deed was recorded as document number 
[document number of deed] in the official records of [name of county], [name of state]. This deed is referred to in this complaint 
as "the deed," and the property described in the deed is referred to as “the property.” A copy of the deed is attached as Exhibit 
[designation of exhibit] , and incorporated by reference. 
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The deed was intended and agreed by the parties at the time of its execution and delivery, and at all times material, to be and 
operate only as a mortgage of the property, as security for payment of the note, and not as an absolute conveyance ofthe property. 


. Defendant /name of defendant] has defaulted under the terms of the note, in that /specification of nature of default or defaults]. 


WHEREFORE, plaintiff requests judgment as follows: 


. The deed be adjudged a mortgage and a first lien on the property, securing payment of the obligation evidenced by the note; 


. Against defendant /name of defendant] for the sum of $/dollar amount of principal] as principal, together with interest from 


[date of accrual of interest] to [date of payment], at the annual rate of [percentage rate of annual interest]%, as provided in 
the note, amounting to $/dollar amount of interest], making a combined total, principal and interest, of $/dollar amount of 
principal and interest], together with interest on that amount at $/dollar amount of daily interest] per day from [date of accrual 
of interest] to the date of entry of judgment; 


. Against defendant /name of defendant] for costs of this action; 


. The claims of defendants DOES 1 through 10 to the property be adjudged subject, subsequent, and subordinate to the above- 


described mortgage; 


. The above-described mortgage be foreclosed and the usual judgment be made for the sale of the property according to law by 


the levying officer; the proceeds of the sale be applied to the amounts due to plaintiff; and defendants and all persons claiming 
under them, after execution of the above-described mortgage, as lien claimants, judgment creditors, claimants under a junior 
deed of trust or mortgage, purchasers, encumbrancers, or otherwise, be barred and foreclosed from all rights, claims, interests, 
or equity of redemption in the property encumbered by the mortgage when time for redemption has elapsed; 


. [OPTIONAL: The court award plaintiff judgment and execution against defendant [name of defendant] for any deficiency that 


may remain after applying all the proceeds of the foreclosure sale which are applicable to the satisfaction of the amounts found 
due by the court under Paragraph [designation of paragraph] of this demand for judgment;] 


. Plaintiff or any other party to this suit may become a purchaser at the foreclosure sale; 


. The levying officer, after the time for redemption has elapsed, execute a deed to the purchaser at the foreclosure sale according 


to law, and the purchaser be let into possession of the property on production of that deed; and 


. The court award such other and further relief as it may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Drafter's Notes 


The optional clause is applicable only if a deficiency judgment is authorized. 


WESTLAW 


§ 15. Complaint, petition, or declaration—To have deed..., 18 Am. Jur. PI. & Pr.... 


West's Key Number Digest 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 88 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 16 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
B. Payment; Satisfaction 


2. Absolute Deed Intended as Mortgage 


8 16. Judgment or decree— Declaring deed absolute 
to be a mortgage—Requiring satisfaction on payment 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


This cause having come on regularly for trial on /date of trial], with [name of plaintiff's attorney] appearing as attorney for 
plaintiff and /name of defendant's attorney] appearing as attorney for defendant, and the court having heard the testimony and 
having examined proofs offered by the parties, and being fully advised; 


Now, on motion of /name of plaintiff's attorney], attorney for plaintiff, 
It is ordered, adjudged, and decreed that: 


. The certain instrument, dated /date of instrument], between plaintiff and defendant in the form of a deed absolute, be, and it 
is, declared to be a mortgage; 


. If plaintiff shall, within [number of days] days of the date of this /judgment/decree], pay or cause to be paid to defendant, or 
to the clerk of this court for the benefit of defendant, the sum of $/dollar amount of sum due], with interest [OPTIONAL., less 
costs of this action, taxed at $[dollar amount of costs]], defendant shall immediately surrender to plaintiff the possession of 
the premises and defendant shall make, execute, and deliver to plaintiff a good and sufficient /warranty deed/[type of deed]] 
to the property, conveying all right, title, and interest of /name of defendant], [his/her] executors and administrators, heirs and 
assigns, in and to the property described to plaintiff. However, if plaintiff shall fail within the prescribed time, to pay or cause 
to be paid the sum, then this action shall stand dismissed; and 


. Plaintiff have judgment against defendant for costs, taxed at $/dollar amount of costs]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 
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Notes 


West's Key Number Digest 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 88 
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18 Am. Jur. Pl. & Pr. Forms Mortgages II C 1 Refs. 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


1. In General 


Topic Summary Correlation Table 


Research References 





A.L.R. Library 


Discharge of mortgage and taking back of new mortgage as affecting lien intervening between old and new mortgages, 43 
A.L.R.5th 519 

Construction mortgagee-lender's duty to protect interest of subordinated purchase-money mortgagee, 13 A.L.R.5th 684 
Validity and enforceability of due-on-sale real-estate mortgage provisions, 61 A.L.R.4th 1070 

Mortgages: effect on subordinate lien of redemption by owner or assignee from sale under prior lien, 56 A.L.R.4th 703 
Construction and application of statutes expressly protecting borrowers in second mortgage transactions, 43 A.L.R.4th 675 
What transfers justify acceleration under “due-on-sale” clause of real-estate mortgage, 22 A.L.R.4th 1266 

Debts included in provision of mortgage purporting to cover all future and existing debts (Dragnet Clause)—Modern status, 
3 A.L.R.4th 690 

Excess of payment for one period as applicable to subsequent period under contract or mortgage providing for periodic 
payments, 89 A.L.R.3d 947 

Construction and effect as to interest due of real estate mortgage clause authorizing mortgagor to prepay principal debt, 86 
A.L.R.3d 599 

Right of junior mortgagee whose mortgage covers only a part of land subject to first mortgage to redeem pro tanto, where 
he was not bound by foreclosure sale, 46 A.L.R.3d 1362 

Conflict of laws as to application of statute proscribing or limiting availability of action for deficiency after sale of collateral 
real estate, 44 A.L.R.3d 922 

Construction of provision in real-estate mortgage, land contract, or other security instrument for release of separate parcels 
of land as payments are made, 41 A.L.R.3d 7 

Priority between mechanics' liens and advances made under previously executed mortgage, 80 A.L.R.2d 179 

Right of holder of mortgage or lien to proceeds of property insurance payable to owner not bound to carry insurance for 
former's benefit, 9 A.L.R.2d 299 
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Right of debtor to “de-acceleration” of residential mortgage indebtedness under Chapter 13 of Bankruptcy Code of 1978 (11 
U.S.C.A. § 1322 (b)), 67 A.L.R. Fed. 217 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 17 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


1. In General 


8 17. Introductory comments 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 





The ground on which a decree canceling a mortgage is most frequently obtained is the payment or other satisfaction of the 
mortgage. Another common ground is refusal, without justification, of a sufficient tender. Suits in equity to cancel mortgages 
have also been sustained as to mortgages barred by statutes of limitation, as well as forged or void mortgages generally. There 
are cases in which the absence of consideration for a mortgage has been held sufficient ground for cancellation of the mortgage, 
but other cases in which absence of consideration was held insufficient ground for such relief. It has also been stated that grounds 
which may be sufficient for the refusal of a court of equity to enforce a mortgage and the bond secured by it do not necessarily 


constitute sufficient cause for the annulment of the bond and mortgage. ! 


The view has been taken that suits for the cancellation of mortgages or deeds of trust are in relation to an estate or interest in 
land within the meaning of venue statutes requiring the action to be brought in the county where the land is situated. Likewise, 
suits for cancellation of mortgage assignments, and of deeds of release of deeds of trust, have been held to be actions for the 
recovery of real property or an interest within the statutes requiring the venue to be laid in the county where the real estate is 
situated or in the county in which the subject of the action or some part is situated. On the other hand, an action to compel the 
surrender, for cancellation, of a note and a mortgage securing it, has been regarded as a transitory action which need not be 


brought in the county where the land is situated.” 
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C. Discharge, Release, or Cancellation 


2. Action to Discharge Mortgage 


8 18. Demand for discharge of mortgage 


Topic Summary Correlation Table 


The undersigned, /name of person making demand], of [address of person making demand], [name of city], [name of county], 
[name of state], pursuant to [citation of statute], demands that within /number of days] days from the date of this demand 
that you either: 


1. Execute, acknowledge, and deliver to the undersigned at [address of person making demand], [name of city], [name of state], a 
certificate of discharge that the mortgage, which is dated /date of mortgage], executed by [name of mortgagor], as mortgagor, 
to /name of mortgagee], as mortgagee, and recorded /date of recording], in book [number of book] at page [number of page], 
in the office of [title of official], of [name of county], [name of state], has been paid in full, satisfied, and discharged; or 


2. Cause a satisfaction of mortgage, stating that the mortgage has been paid in full, satisfied, and discharged, to be recorded in 
the appropriate records of /name of county], [name of state]. 


The undersigned further demands that you deliver to the undersigned at the above-stated address the mortgage, the promissory 
note so secured, and /statement of any other evidences of indebtedness secured by mortgage]. 


Dated: /date of demand] 


[Name of person making demand] 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 
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2. Action to Discharge Mortgage 


8 19. Petition or application— To discharge mortgage—Mortgage debt paid 


Topic Summary Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


. Petitioner is a resident of /name of city], [name of county], [name of state]. 
. Respondent is a resident of /name of city], [name of county], [name of state]. 


. The petitioner is the owner in fee simple of those certain premises located at /address of premises], in [name of city], [name of 
county], [name of state], and more particularly described as follows: /legal description of premises]. 


. On [date of mortgage], petitioner and /name of spouse], [his/her] spouse, executed and delivered a mortgage on the above- 
described premises to /name of mortgagee] to secure payment of $/dollar amount of principal], plus interest at [percentage 
rate of annual interest]% per annum. The mortgage was recorded on /date of recording] in book [number of book] at book 
[number of book], in the office of [title of official], of [name of county], [name of state]. A copy of that mortgage is attached 
as Exhibit /designation of exhibit], and incorporated by reference. 


. On /date of request], petitioner requested /name of mortgagee] to present petitioner with a statement of the balance then due 
on the mortgage debt. Petitioner received such a statement from /name of mortgagee] on [date of receipt], a copy of which 
is attached as Exhibit /designation of exhibit], and incorporated by reference. The statement set forth the amount of $/dollar 
amount of sum required to satisfy and discharge mortgage] as the amount required to satisfy and discharge the mortgage. 


. On [date of mailing], petitioner, by registered mail, forwarded to /name of mortgagee] a certified check in the amount of 
${dollar amount of check] in full payment of the mortgage and demanded return of the mortgage to petitioner. 


. To this date, petitioner has neither received the mortgage, or a satisfaction of it, nor has petitioner had petitioner's certified check 
returned to petitioner by /name of mortgagee]. 


. [Description of reasons for refusal of other party to execute discharge, showing how they are unjustified]. 


. No previous application has been made for this or any other similar relief in this action. 
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WHEREFORE, the petitioner requests that the above-stated mortgage be discharged of record, and that petitioner be granted 
such further and additional relief as the court may deem equitable, just, and proper. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (1-298 to 319 


A.L.R. Library 


Requiring security as condition of canceling of record mortgage or lien, or of recording payment, 2 A.L.R.2d 1064 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 318 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 20 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
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II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


2. Action to Discharge Mortgage 


8 20. Complaint, petition, or declaration—To compel mortgagee to execute 
and record satisfaction and discharge of mortgage— Mortgage fully paid 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


. Defendant is a resident of [name of city], [name of county], [name of state]. 


At the times mentioned below, the plaintiff was, and now is, the owner of the parcel of real property located at faddress of 
property], in [name of city], [name of county], [name of state], and more particularly described as follows: /legal description 
of property]. 


. On or about /date of delivery], plaintiff, as mortgagor, executed and delivered to defendant, as mortgagee, a first realty mortgage 


on the real property to secure payment of a promissory note in the principal amount of $/dollar amount of promissory note], 
together with interest on it at the rate of /percentage rate of annual interest]?o per annum. Subsequently, on /date of recording], 
the mortgage was recorded in the office of /title of official], of [name of county], [name of state] in book [number of book] at 
book /number of book], in the office of, and the recording has, since that time, including the present, constituted public notice 
of the lien of the mortgage. 


Plaintiff paid the principal of the note according to its terms and tenor in full, together with all other obligations secured by the 
mortgage, and became entitled to a full satisfaction and discharge of the mortgage on /date of payment]. 


. On the date last mentioned, plaintiff requested defendant to cause satisfaction and discharge of the mortgage to be entered of 


record in the proper records of the /name of recording office] by [marginal entry of payment/[description of other statutory 
means]], but defendant failed and refused, and since that time has continued to fail and refuse, to cause the mortgage to be 
satisfied and discharged of record. 


. By reason of the above, the mortgage continues as a record lien against plaintiff's real property, notwithstanding the full payment 


and satisfaction of it, to plaintiff s damage in the sum of $/dollar amount of damages] [OPTIONAL: and plaintiff claims the 
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statutory penalty of $[dollar amount of statutory penalty] for failure and refusal of the holder of the mortgage to cause the 
mortgage to be satisfied and discharged of record on payment of it]. 


WHEREFORE, plaintiff requests that: 


. An order of this court be issued compelling defendant to cause satisfaction and discharge of the above-mentioned mortgage to 
be entered of record pursuant to /citation of statute]. 


. Damages in the sum of $/dollar amount of damages] [OPTIONAL: and for statutory penalty in the sum of $[dollar amount 
of statutory penalty]] be awarded. 


. Costs of suit be awarded. 
. Such further relief as this court may deem proper and just be granted. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (12298 to 319 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 377 
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2. Action to Discharge Mortgage 


8 21. Complaint, petition, or declaration—Action by mortgagor against mortgagee 
for failure to satisfy mortgage—Damages for failure of mortgagee to mark 
the mortgage satisfied—Mortgagor forced to sell property at lesser price 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On or about /date of mortgage], plaintiff executed a mortgage to defendant in the amount of $/dollar amount of promissory 


note], evidenced by a promissory note, dated /date of promissory note], and recorded in the Office of /title of official] on page 
[number of page] of book [number of book], on certain real property located at [address of property], in [name of city], [name 
of county], [name of state], and more particularly described as follows: /legal description of property]. 


. Plaintiff paid off the mortgage and note on /date of payment]. 


. Although plaintiff has made numerous written demands on defendant to mark the above-mentioned mortgage as paid and 


satisfied, defendant, through defendant's agents, servants, or employees, has failed and refused, and continues to fail and refuse, 
to mark the mortgage as paid and satisfied on the records of [title of official] of [name of county], [name of state]. 


6. The defendant, after demand by plaintiff, has negligently, willfully, or wantonly failed to so mark the above-mentioned mortgage 


as satisfied after full payment by plaintiff and, as a direct and proximate result of such failure, plaintiff lost a sale ofthe property, 
and, as a further direct and proximate result of it, plaintiff has suffered monetary and other damages. 


7. Due to the failure of defendant to mark the above-mentioned mortgage as paid and satisfied, plaintiff has been grievously injured 


and has suffered financial damages as a direct and proximate result of plaintiff's inability to sell the property. 


8. Plaintiff entered into an agreement to sell the property to /name of prospective purchaser] of [address of prospective purchaser], 


[name of city], [name of county], [name of state] on [date of agreement], and [name of prospective purchaser] was fully ready, 
willing, and able to complete the purchase of the property, but plaintiff and /name of prospective purchaser] were unable to 
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complete the sale and purchase of the property because the above-mentioned mortgage on the property had not been marked 
as satisfied by defendant. 
WHEREFORE plaintiff demands judgment against defendant in the sum of $/dollar amount of judgment sought], plus interest, 


cost of suit, and such further relief as this court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 335 
Am. Jur. 2d, Mortgages § 377 
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2. Action to Discharge Mortgage 


§ 22. Complaint, petition, or declaration—To compel mortgagee to surrender 
mortgage for payment and cancellation—Refusal of tender at maturity 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


. Defendant is a resident of [name of city], [name of county], [name of state]. 


On /date of promissory note], plaintiff executed and delivered [his/her] written promissory note of $/dollar amount of 
promissory note] to defendant. The note specified that amount, plus interest at the rate of [percentage rate of annual interest]% 
per annum, to be due on /date of maturity]. A copy of that note is attached as Exhibit /designation of exhibit], and incorporated 
by reference. 


. To secure payment of the above-described note, plaintiff executed and delivered to defendant a mortgage, bearing the same 


date as the promissory note, covering the real property located at {address of property], in [name of city], [name of county], 
[name of state], and more particularly described as follows: /legal description of property]. The mortgage was recorded on 
[date of recording], in the office of /title of official], [name of county], [name of state], in [location of recording]. A copy of 
that mortgage is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. All the interest required to be paid by the terms of the note, up to /last date of payment of interest], and including /date of 


payment of interest], has been paid. On [due date of payment], the date the note became due, plaintiff tendered $/dollar amount 
of principal] to defendant in full payment of the principal of the note, together with $/dollar amount of interest/, the interest then 
due, and demanded that the note and mortgage be surrendered for cancellation. Defendant refused, and ever since has refused, 
to accept plaintiff's tender, or to surrender the note and mortgage for cancellation, or to discharge the mortgage of record. 


. Plaintiff is presently ready, willing, and able, and at all times since plaintiff's first tender of payment, has been ready, willing, 


and able to pay the principal and interest due on the above-mentioned note and mortgage. OPTIONAL: [Allegation of payment 
of amount due into court].] 


WESTLAW 


S 22. Complaint, petition, or declaration—To compel..., 18 Am. Jur. Pl. & Pr.... 


WHEREFORE, plaintiff requests that: 


1. The court issue its decree requiring defendant to surrender the note and mortgage for cancellation on payment of the amount 
now due and owing and, further, requiring defendant to enter satisfaction of the mortgage of record. 


2. The court award costs in this action and grant such further relief as the court may deem proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (17:298 to 319 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages §§ 323 et seq., 370 
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Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


2. Action to Discharge Mortgage 


8 23. Complaint, petition, or declaration—To compel mortgagee 
to accept payment of mortgage and to enter satisfaction of record 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. Plaintiff is the owner of real property located in /name of county], [name of state], and more particularly described in a mortgage, 


dated /date of mortgage], and recorded in the /title of official] office of [name of county], [name of state], in book [number 
of book] at page [number of page]. A copy of the mortgage is attached as Exhibit /designation of exhibit], and incorporated 
by reference. 


. On or about /date of mortgage], plaintiff, while owner of the property, made, executed, and delivered to defendant a mortgage 


in the sum of $/dollar amount of mortgage], payable on or before [due date of payment], with interest at the rate of [percentage 
rate of annual interest]% per annum, with the right on the part of the mortgagor to anticipate payment of principal and interest 
on any due date. 


. The principal of the mortgage is due and payable, and plaintiff is ready and willing to pay it together with the legal rate of 


interest, /percentage of interest]?o, but defendant has refused, and continues to refuse, to accept it and satisfy the mortgage. 


. Plaintiff is informed and believes, and on the basis of that information and belief alleges that the amount tendered to defendant, 


namely $/dollar amount of sum due under mortgage], is the amount that is truly due and payable under the mortgage. 


. There had been no assignments of the mortgage recorded in the office of [title of official], [name of county], [name of state]. 


WHEREFORE, plaintiff requests the court order defendant to accept the sum of $/dollar amount of mortgage] in full payment 
ofthe mortgage and to enter satisfaction of it on the record; or, in lieu of such relief, to allow plaintiff to pay the sum to defendant 
and then direct the /title of recording officer] of [name of county] to enter satisfaction of the mortgage on the record of it, with 
plaintiff to pay the [title of recording officer] proper costs. 
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Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17:298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 335 
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II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


2. Action to Discharge Mortgage 


8 24. Order—To show cause—Why mortgage should not be discharged of record 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER TO SHOW CAUSE 


On the attached petition of /name of petitioner], and good cause appearing for it; 


It is ordered that /title of recording official] and [name of official's attorney], official's attorney, shall show cause before this 
court at [name of court], [number of courtroom], [address of court], on [date of hearing], at [time of hearing], or as soon after 
that as counsel can be heard, why an order should not issue from this court cancelling and discharging the mortgage made by 
[name of mortgagor 1] and [name of mortgagor 2] to [name of mortgagee] in the sum of $/dollar amount of mortgage], dated 
[date of mortgage], more particularly described in the complaint, and directing /title of recording official], in whose office the 
mortgage and assignments of mortgage have been recorded, to mark it on /his/her] records as cancelled and discharged, and 
further directing that the debts or obligations secured by the mortgage be cancelled. 


It is further ordered that service of a copy of this order, together with the motion on which it is granted, be made not less than 
[number of days] days before the return date, on [names of persons to be served] by delivering to and leaving with each of them 
a copy of the motion and order to show cause, and the service shall be deemed sufficient. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


| West's Key Number Digest | 


WESTLAW 


§ 24. Order—To show cause—Why mortgage should not..., 18 Am. Jur. PI. & Pr.... 


| West's Key Number Digest, Mortgages {298 to 319 | 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages $ 318 
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Mortgages 
II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


2. Action to Discharge Mortgage 


8 25. Order—Directing paid mortgage to be discharged of record 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


Petitioner, /name of petitioner], through [name of petitioner's attorney], petitioner's attorney, having filed a motion with this 
court for an order, pursuant to /citation of statute], directing the /title of official], of [name of county], [name of state], to cancel 
and discharge of record a mortgage in the sum of $/dollar amount of mortgage], dated [date of mortgage], covering premises 
at [address of property], [name of city], [name of state], and executed and delivered by /name of mortgagor] and [name of 
spouse], [his/her] spouse, to [name of mortgagee], and recorded in the office of [title of official], [name of county], [name 
of state], on [date of recording], in book [number of book] at page [number of page], and directing that the debts or other 
obligations secured by the mortgage be cancelled; and, 


This court having considered all the papers filed and proceedings in this action, and having heard the arguments of counsel 
for and against the motion; 


It is ordered that: 


. The motion is granted in all respects. 


. If fname of mortgagor] shall deposit the certified check in the sum of $/dollar amount of check] previously delivered to it, and 


if that check shall clear the bank, the sum shall be in full payment and satisfaction of the mortgage, and /name of recording 
official] shall execute and deliver to the petitioner, or /his/her] attorney, a satisfaction of the mortgage, in recordable form, for 
which service /name of recording official] may retain the certified check in the sum of $/dollar amount of check], previously 
forwarded to [name of official] by the petitioner for such purposes on /date of forwarding check]. 


3. In the event /name of recording official] shall refuse to accept such sum and to execute and deliver a satisfaction of the mortgage 


to petitioner, then, within /number of days] days from the date of service of a copy of this order, /name of official] shall return 
the certified check to the petitioner or /his/her] attorney. On receipt of the previously mentioned check by the petitioner, /he/ 
she] shall deposit the sum of $/dollar amount of deposit] with the [title of city official] of [name of city], [name of county], 


WESTLAW 


§ 25. Order—Directing paid mortgage to be discharged of record, 18 Am. Jur. PI. & Pr.... 


[name of state], which, including principal and interest, represents the amount now owing on the mortgage, as set forth in the 
petition, plus all requisite statutory fees of the /title of city official]. 


. On such payment, the debts or other obligations secured by the mortgage shall be canceled. 


. The [title of recording official] will mark the mortgage, recorded in /location of recording], cancelled and discharged of record, 
on the production and delivery to /him/her] of a certified copy of this order and the receipt of the previously mentioned /title 
of city official], dated not less than [number of days] days later than the date of this order, showing that the amount of $/dollar 
amount of sum due], plus the statutory fees required, have been deposited with /him/her], which certified copy of this order 
and the receipt shall be recorded, filed, and indexed by the /title of recording official] in the same manner as a certificate of 
discharge of a mortgage. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 323 et seq. 
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Pleading and Practice Forms Annotated 
Mortgages 
II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


2. Action to Discharge Mortgage 


8 26. Judgment or decree— Directing mortgagee to surrender possession of 
premises and to execute release of mortgage on payment of mortgage debt 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 
This cause having come on regularly for trial before this court sitting without a jury on /date of trial], with [name of plaintiff's 
attorney] appearing as attorney for plaintiff and /name of defendant's attorney] appearing as attorney for defendant, and this 


court having heard the testimony and examined the proofs offered by the parties, and being fully advised, and having filed in 
this action its findings of fact and conclusions of law; 


Now, by reason of the law and findings; 


It is ordered, adjudged, and decreed that: 


. If plaintiff shall, within /number of days] days from the date of this judgment, pay or cause to be paid to defendant, or to the 


clerk of this court for the benefit of defendant, the sum of $/dollar amount of sum due], with interest (OPTIONAL: and the 
costs of this action, taxed at $[dollar amount of costs]], defendant shall surrender possession of the premises to plaintiff, and 
defendant shall execute and deliver to plaintiff a valid and sufficient release in full satisfaction of the mortgage. But if plaintiff 
shall fail, within the time limit stated above, to pay or cause to be paid such sum to defendant or for defendant's benefit as 
stated, then this action shall stand dismissed. 


. Defendant have judgment against plaintiff for costs, taxed at $/dollar amount of costs]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 


WESTLAW 


§ 26. Judgment or decree—Directing mortgagee to..., 18 Am. Jur. Pl. & Pr.... 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17:298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages $ 318 
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II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


3. Presumption of Payment from Lapse of Time 


8 27. Introductory comments 


Topic Summary Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 





Questions ordinarily arising in connection with the lapse of periods of time which have been established by statutes of limitation 
applicable to mortgages and mortgage debts relate to the effect of such lapse on the remedies available. The lapse of a period 
of time established by a statute of limitations applicable to a mortgage or mortgage debt, however, is sometimes referred to in 
statutes and judicial opinions as extinguishing the mortgage or lien, and acts or circumstances extending the statutory period are 
sometimes referred to as sustaining the vitality of the mortgage, or as operating as a revival of the mortgage. Moreover, where 
the rights of third persons are involved, questions as to the effect of the lapse of the statutory period on the remedies available, 


the former are considered along with the latter rules in the division dealing with remedies. 


It is a well-established principle of law, founded on convenience of policy, that a presumption of payment of a debt arises from 
lapse of time. In this regard, debts secured by mortgages are placed on the same footing as other demands and are subject to 


defeat by the same presumptions arising from lapse oftime; and laches ofthe creditor will defeat enforcement of other demands.” 
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Footnotes 
1 Legal Encyclopedias 

Am. Jur. 2d, Mortgages § 343. 
> Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 343. 
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II. Payment, Satisfaction, and Discharge 
C. Discharge, Release, or Cancellation 


3. Presumption of Payment from Lapse of Time 


8 28. Petition or application—To discharge mortgage— Payment presumed 


Topic Summary Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


. Petitioner is a resident of /name of city], [name of county], [name of state], and is the owner in fee simple of real property 


situated in [address of property], [name of county], [name of state], and more particularly described below. 


. Petitioner is the sole heir at law of /name of decedent owner], who died intestate in [name of county], [name of state], on [date 


of death], owner of the above-mentioned premises, fully described below. 


. On /date of conveyance], [name of owner], the then owner of the premises, conveyed the premises to /name of deceased owner] 


by [warranty deed/[description of instrument]] dated and acknowledged on that date, and recorded in office of the /title of 
recording official] of [name of county], [name of state], on [date of recording]. 


. A mortgage dated and acknowledged on /date of mortgage], and executed by [name of mortgagor] to [name of mortgagee], 


purportedly to secure a note in the amount of $/dollar amount of note], payable as follows: [description of terms of payment], 
was recorded in the office of /title of official], [name of county], [name of state] in book [number of book] at page [number 
of page] on [date of recording]. 


. The premises encumbered by the mortgage, and described in it, are: /legal description of property], being the same lands owned 


by petitioner and mentioned above. 


An assignment of the mortgage, dated and acknowledged on /date of assignment], and executed by [name of mortgagee], 
mortgagee, to /name of assignee], is recorded in the office of /title of official], [name of county], [name of state], in book 
[number of book] at page [number of page]. 


. As appears by the attached certificate of [title of recording official], no notice of the pendency of any action to foreclose the 


mortgage and no assignment of the mortgage, except the above, has been recorded. 


[Text number of years] years have elapsed since the mortgage debt became due and payable. 
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S 28. Petition or application—To discharge..., 18 Am. Jur. PI. & Pr.... 


9. By virtue of [citation of statute], the mortgage debt is conclusively presumed fully paid and the mortgage satisfied, but no 
satisfaction has ever been entered of record. 


10. /OPTIONAL: Assignee died on [date of death]. Letters testamentary were issued on [date of issue] by [name of court]. The 
heirs are as follows: [name of heir 1], [address of heir 1] and [name of heir 2]. [address of heir 2].] 


11. No previous application has been made for this or any similar order. 


WHEREFORE, petitioner requests that the above-mentioned mortgage be discharged of record, and that petitioner have such 
further relief as this court may deem proper. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 343 
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C. Discharge, Release, or Cancellation 


3. Presumption of Payment from Lapse of Time 


8 29. Order—To show cause—Why mortgage should 
not be presumed paid and discharged of record 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


On reading and filing the petition of /name of petitioner] and the certificate of [title of official], of [name of county], [name 
of state], and good cause appearing for it, 


It is ordered that: 


. All persons interested in the mortgage described in the petition be, and they are, ordered to show cause before this court at 
[name of court], [number of courtroom], [address of court], [name of county], [name of state], on [date of hearing], at [time 
of hearing], or as soon after as counsel can be heard, why the mortgage should not be presumed paid and discharged of record. 


. This order be published /number of times] times a week for [number of successive weeks] successive weeks in /name of 
newspaper], a newspaper of general circulation published in /name of city], [name of county], [name of state]. 


. Personal service of this order, and the papers on which it is granted, on /names of persons to be personally served] shall be 
sufficient. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, Mortgages (172298 to 319 | 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 343 
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3. Presumption of Payment from Lapse of Time 


8 30. Order—Discharging mortgage presumed paid 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


On reading and filing the petition of /name of petitioner], accompanied by an official search as required by /citation of statute], 
requesting the discharge of record of a mortgage dated and acknowledged on /date of mortgage], executed by [name of 
mortgagor] to [name of mortgagee] to secure payment of $/dollar amount of sum] and recorded in the office of /title of official], 
[name of county], [name of state], on [date of recording], in book [number of book] at page [number of page], which mortgage 
encumbered that real property located at /address of property], in [name of city], [name of county], [name of state], and more 
particularly described as follows: /legal description of property]; and 


An order of this court having been granted on /date of order], requiring all persons interested in the mortgage to show cause 
before this court at /name of court], [number of courtroom], [address of court], [name of county], State of [name of state] on 
[date of hearing], at [time of hearing], why the mortgage should not be presumed paid and discharged of record, and the order 
having come on regularly to be heard, with /name of petitioner's attorney], attorney for petitioner, appearing in support of the 
application, and no one appearing in opposition to it, and the court being satisfied that the matters alleged in the petition are true; 


It is ordered that the mortgage be discharged of record, and /title of official], of [name of county], [name of state], is directed, on 
being furnished with a certified copy of this order and on being paid the fees prescribed by /citation of statute] for discharging 
mortgages, to record this order and make the necessary entries to discharge the mortgage of record. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


WESTLAW 


§ 30. Order—Discharging mortgage presumed paid, 18 Am. Jur. Pl. & Pr. Forms... 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 343 
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4. Lost Mortgages 


8 31. Notice—Motion for order dispensing with production 
of lost mortgage and directing discharge of record 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF MOTION FOR DISCHARGE OF MORTGAGE 


To: [Names of interested parties] 


Please take notice that on the attached petition of [name of petitioner], the undersigned, will move this court on /date of hearing], 
at [name of court], [number of courtroom], [address of court], [name of county], [name of state] at [time of hearing], or as 
soon after as counsel can be heard, for an order pursuant to /citation of statute] dispensing with the production of the original 
of, and directing /title of official] to cancel and discharge of record the mortgage described in the petition on the ground that 
the mortgage debt has been paid to the assignees and holders of the mortgage and that the original mortgage has been lost and 
cannot be found, and for such further relief in the premises as may be proper. 


Dated: /date of notice] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12298 to 319 
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Legal Encyclopedias 


Am. Jur. 2d, Mortgages $8 370 to 371 
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4. Lost Mortgages 


8 32. Petition or application— For discharge of lost mortgage 
paid but unsatisfied of record —Uncontested proceeding 


Topic Summary Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


1. Petitioner is a resident of /name of city], [name of county], [name of state]. 
2. Respondent is a resident of /name of city], [name of county], [name of state]. 


3. Petitioner is the owner in fee simple of the premises located at /address of property], in [name of city], [name of county], [name 
of state], and more particularly described as follows: /legal description of property]. Petitioner acquired title to the premises 
from one [name of former owner] by deed dated [date of deed], and recorded in the office of [title of recording official], [name 
of county], [name of state], on [date of recording deed], in book [number of book] at page [number of page]. 


4. On [date of mortgage], [name of former owner], the then record owner in fee of the premises, duly executed and delivered a 
mortgage in the sum of $/dollar amount of mortgage] to [name of mortgagee] covering the above-mentioned property. The 
mortgage was recorded on /date of recording mortgage], in the office of [title of official], [name of county], [name of state], 
in /location of recording mortgage]. 


5. On /date of assignment], the mortgage was assigned by [name of mortgagee] to [name of assignee] by a written instrument 
that was dated /date of instrument]. This written instrument was duly recorded on /date of recording], in the office of [name 
of recording official], of [name of county], [name of state]. 


6. For [number of years] years prior to [date of assignment], petitioner was the owner of record of the premises, and during that 
period petitioner paid the mortgage debt in full to the assignee, the last payment being made on /date of last payment]. 


7. [Statement of reasons original mortgage was not returned endorsed with satisfaction]. 


8. Until /date of examination], petitioner had no occasion to examine the record pertaining to the mortgage. On that date, petitioner 
did examine the record and discovered that the mortgage still remains unsatisfied of record. 
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9. Petitioner has been informed and believes, by information from /name of assignee's attorney], attorney for the above-mentioned 
assignee, and on the basis of such information and belief alleges, that a satisfaction of the mortgage was never given, the original 
mortgage was never returned, and, although the assignee has made a thorough search of assignee's records, that the original 
mortgage cannot be found and has been lost. 


10. Prior to the commencement of this proceeding, the assignee duly executed and delivered to petitioner a satisfaction of the 
mortgage, a copy of which is attached as Exhibit designation of exhibit], and made a part of this petition. This application is 
made with the full knowledge of the assignee. 


11. No previous application for this or other similar relief has been made to any court of law. 
WHEREFORE, petitioner requests that this court enter its order dispensing with the production of the mortgage and directing 


[title of official] to discharge the mortgage of record, and for such further relief as this court may deem proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 
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not be dispensed with—Why mortgage should not be discharged of record 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


On reading and filing the petition of /name of petitioner], and the affidavit of [name of affiant], and good cause appearing for it, 


It is ordered that /name of party to be served] show cause at [name of court], [number of courtroom], [address of court], [name 
of county], [name of state], on [date of hearing], at [time of hearing], or as soon after as counsel can be heard, why an order 
should not be made in this action dispensing with production of the mortgage described in the petition and directing that a 
discharge of the mortgage be entered of record, and for such further relief as this court may deem just and proper. 


It is further ordered that service of a copy of this order, together with the petition and affidavit of /name of affiant], attached, 
be served on /name of party to be served] by [description of manner of service], and that such service shall be sufficient. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


| West's Key Number Digest | 
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Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 371 
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ORDER 

The order to show cause why the production of the mortgage described in the petition in this action should not be dispensed 
with and a discharge entered of record having come on to be heard at the time and place specified in that order, and a citation 
having being issued and served on /name of person served], and this court having heard the arguments of counsel for all the 


parties in this action, and it appearing to the satisfaction of this court that the mortgage, more specifically described below, has 
been paid and that it has been lost; 


Now, on motion of /name of petitioner], petitioner in this action, through /name of petitioner's attorney], petitioner's attorney: 
It is ordered that: 


. [Title of official], on presentation to the officer of the duly executed satisfaction of the mortgage, dispense with the production 
of the original copy of the mortgage and discharge that mortgage, which was dated on /date of mortgage], executed by [name 
of mortgagor] to [name of mortgagee] in the sum of $/dollar amount of mortgage] and recorded on [date of recording], in 
book /number of book] at page [number of page], which mortgage covers real property at /address of property], [name of city], 
[name of county], [name of state], more particularly described as follows: /legal description of property]. 

. A certified copy of this order be served on /title of official] together with the above-mentioned satisfaction of mortgage. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 318, 379 
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In a number of jurisdictions, statutes have been enacted which, although varying somewhat in their specific provisions, provide 
in general that a mortgagee who has received payment of the mortgage debt must enter a satisfaction on the mortgage record, 
or execute a release of the mortgage, within a specified period after having been requested to do so by the mortgagor. On his 
or her failure to do so, he or she may be held liable by the mortgagor for a definite sum, and for additional damages which the 
mortgagor may have sustained as a result of the mortgagee's refusal, including attorney fees and costs. The constitutionality of 
such statutes has been upheld. They are, however, generally regarded as penal in their nature and subject to a strict construction, 
although there are cases in which such statutes are regarded not as penal but as remedial. There are other cases in which the 
recovery allowed under the statute is regarded not as a penalty in the strict sense of the word, but as in the nature of compensation 
to the mortgagor in lieu of other damages. Tender of payment alone is not such a performance of the obligation to pay the 


mortgage debt as will subject the mortgagee to the penalty if he or she later refuses to discharge the mortgage. ! 


A claim for damages resulting from the mortgagee's failure to enter satisfaction and one for the statutory penalty allowed in the 
case of such refusal have been held to be different causes of action, so as to be required to be set out in separate counts. Separate 
causes of action to recover the penalty imposed on a mortgagee, based on his or her failure to enter satisfaction on two different 


mortgages, have been regarded as properly joined in separate counts of the same complaint. 


A petition which alleges payment of the mortgage debt and a request that the mortgagee enter satisfaction on the mortgage 
record, and which contains an allegation that there is no pending suit between the parties involving the question whether the 
mortgage debt has been paid, together with the allegation that the mortgagee has for a number of months after payment and 
request for entry of satisfaction refused to do so, properly states a cause of action for the statutory penalty. No allegation of 
special damages need be made in order to recover the statutory penalty. A petition which does not state the date of the demand 
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for satisfaction of the record, however, and which fails to allege that the time prescribed by the statute had elapsed between the 
making of the demand and the commencement of the action, does not state a cause of action for recovery of the penal sum. The 
same result has been reached where the petition failed to allege the amount of the debt secured by the mortgage, the amount 
paid by the mortgagor to discharge the mortgage, or a payment or tender of the costs or expenses of entering a discharge or 


filing and recording a release.? 


Matters of excuse or justification for a failure to enter satisfaction should be specially pleaded, and may not be raised under 


a general denial. 
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8 36. Complaint, petition, or declaration— To recover damages and statutory 
penalty— Failure to deliver certificate of discharge after payment of mortgage 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


First Cause of Action 


Plaintiff complains against defendant and for a First Cause of Action alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On or about /date of mortgage], plaintiff executed and delivered to defendant a mortgage on the premises located at [address of 
property], in [name of city], [name of county], [name of state], and more particularly described as follows: /legal description 


of property]. 


. On /date of recording], the mortgage was recorded in the office of /title of recording official], [name of county], [name of 
state], in book [number of book] at page [number of page]. 


. The mortgage was given to secure the payment of a promissory note of /date of promissory note], for the amount of $/dollar 
amount of promissory note], with interest at the rate of [percentage rate of annual interest]/% per annum. Copies of the note 
and mortgage are attached as Exhibits /designations of exhibits] and incorporated by reference. 


. On [date of demand], plaintiff satisfied the mortgage indebtedness in full and demanded that defendant deliver a certificate 
of the discharge of the mortgage to plaintiff for recordation, or that defendant enter satisfaction of the mortgage of record, or 
cause it to be entered of record. Contrary to /citation of statute], defendant refused, and still refuses, to deliver the certificate 
to plaintiff or to enter or cause such satisfaction to be made of record. 


. [Specification of damages sustained by reason of defendant's refusal to enter satisfaction]. 


. No suit or other action or proceeding is pending in any court involving the question of payment of the mortgage debt. 
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Second Cause of Action 
Plaintiff complains against defendant and for a Second Cause of Action alleges: 


. Plaintiff incorporates Paragraphs /designations of paragraphs] of the First Cause of Action against defendant and makes it a 
part of this cause of action. 


. More than /specification of statutory period] elapsed between plaintiffs demand for a satisfaction of the mortgage and the 
commencement of this action. 


. Pursuant to /citation of statute], defendant is liable to plaintiff for $/dollar amount of statutory penalty], as the statutory penalty 
for defendant's refusal to execute or enter a satisfaction of the mortgage. 


WHEREFORE, plaintiff requests judgment against defendant for $/dollar amount of damages] and for $/dollar amount of 
statutory penalty], the statutory penalty, together with costs and such other relief as this court may deem proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages {298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 382 
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COMPLAINT 


Plaintiff alleges as follows: 


. Plaintiff, [name of trustor] is now, and at all times mentioned in this complaint was, a resident of /name of county], [name 
of state]. 


. Defendant, /name of beneficiary] is now, and at all times mentioned in this complaint was, a resident of /name of county], 
[name of state]. 


. Defendant, /name of trustee] is now, and at all times mentioned in this complaint was, a corporation organized and existing 
under the laws of /name of state], with its principal place of business located at [office address of trustee], [name of city], 
[name of county], [name of state]. 


. On /date of deed of trust], plaintiff executed a deed of trust conveying to defendant [name of trustee] as trustee for defendant 
[name of beneficiary] as beneficiary that real property located at /address of property], [name of city], [name of county], [name 
of state], which is more specifically described as /legal description of property]. 


. The deed of trust was recorded as document number /document number of deed] in the official records of [name of county], 
[name of state]. 


. The deed of trust was given to secure the payment of a promissory noted dated /date of a promissory noted] for the sum of 
$/dollar amount of promissory note], with interest on that sum. 


. On /date of payment], plaintiff paid and fully satisfied the indebtedness under the promissory note and deed of trust. 
[EITHER:] 


8. Although the indebtedness under the promissory note and deed of trust has been duly satisfied as alleged in paragraph 7 of 
this complaint, defendant /name of beneficiary], in violation of [citation of statute], failed to execute and deliver to defendant 
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[name of trustee] the original note, deed of trust, request for a full reconveyance, and such other documents as may be necessary 
to reconvey, or cause to be reconveyed, the deed of trust. 


[OR:] 


8. Defendant [name of trustee], in violation of [citation of statute], failed to execute and record, or cause to be recorded, the 
full reconveyance of the property secured by the deed of trust, in the office of the county recorder in which the deed of trust 
Is recorded, within /number of calendar days] calendar days after receipt by defendant /name of trustee] of the original note, 
deed of trust, request for a full reconveyance, a reasonable fee for services charged under /citation of statute], recorder's fees, 
and such other documents as may be necessary to reconvey, or cause to be reconveyed, the deed of trust 


[OR:] 


8. Defendant /name of trustee], in violation of [citation of statute], failed to deliver the original note and deed of trust to 
plaintiff, following execution and recordation of the full reconveyance of that deed of trust and on receipt of written request 
for delivery from plaintiff. A copy of plaintiff's written request is attached to this complaint as Exhibit {designation of exhibit], 
and incorporated by reference. 


[OR:] 


8. Defendant /name of trustee] failed to execute and record, or cause to be recorded, a full reconveyance of the deed of trust 
within /number of calendar days] calendar days of satisfaction of the obligation, as set forth in paragraph 7 of this complaint, and 
defendant /name of beneficiary] received a written request from plaintiff that the reconveyance be issued. A copy of plaintiff's 
written request is attached to this complaint as Exhibit /designation of exhibit], and incorporated by reference. Defendant /name 
of beneficiary] nevertheless, in violation of [citation of statute], failed to execute and acknowledge a document under /citation 
of statute] substituting itself or another as trustee and then issuing a full reconveyance. 


[END OF CHOICES] 


As a result of defendants' /violation/violations] of [citation of statute], as alleged above, [statement of facts showing damages 
sustained]. 


10. Defendants' /violation/violations] of [citation of statute], as alleged above, renders them liable to plaintiff, under /citation of 


em 


N 


U 


A 


statute], for all damages thus sustained by reason of the /violation/violations] and further requires that they forfeit to plaintiff 
the sum of $/dollar amount of statutory penalty]. 


WHEREFORE, plaintiff demands judgment against defendants, and each of them, for: 


. Compensatory damages of $/dollar amount of compensatory damages]; 
. The statutory penalty in the further sum of $/dollar amount of statutory penalty]; 
. Costs of suit; and 


. Such other and further relief as the court deems proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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West's Key Number Digest, Mortgages (17298 to 319 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 382 
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8 38. Answer—Counterclaim—Allegation— Failure to release part of premises from mortgage 


Topic Summary Correlation Table 


The bond and mortgage described in the complaint in this action provided for the release by plaintiff of parts of the mortgaged 
premises from the lien of the mortgage on the terms and conditions set out in the mortgage, as follows: /statement of terms 
and conditions]. 


On /date of tendering sum], and before the commencement of this action, defendant, pursuant to the release provision of the 
mortgage, tendered the sum of $/dollar amount of sum tendered] for, and demanded, the release of that part of the premises 
described in the mortgage as /legal description of property]. 


Plaintiff refused, and still refuses, to release /legal description of property] notwithstanding that defendant has always been 
willing to accept a release, and was, and always has been ready, able, and willing to pay the sum required for release. 


By virtue of plaintiffs breach of /his/her] covenant to release and plaintiff's failure to perform the conditions precedent on 
plaintiffs part to be performed, defendant was damages in that [description of damages suffered by defendant] in the amount of 
$/dollar amount of damages]. The defendant demands judgment for damages in the amount of $/dollar amount of damages]. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17298 to 319 
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Defendant mortgagee refused to accept the tender of $/dollar amount of sum tendered] made by plaintiff on [date of tendering 
sum], and refused to execute a discharge of the mortgage described in plaintiffs /complaint/petition/declaration], because of 
defendant's honest belief that /he/she] was entitled to a sum in excess of the $/dollar amount of sum tendered], tendered by 
plaintiff, rather than the amount so tendered by plaintiff. Defendant's refusal was made in good faith in the honest belief that 
[statement of explanatory circumstances]. Under the provisions of [citation of statute], defendant's good faith and honest refusal 
under such circumstances relieves defendant of liability for the penalty imposed by the statute. 


Notes 


West's Key Number Digest 
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It has been stated that there may be no reinstatement of a mortgage after a judicial cancellation of it. Indeed, even in the 
absence of a judicial cancellation, there is no principle which permits a mortgagor who has paid his or her mortgage and taken 
a satisfaction of it, there being at the time no equitable reason for keeping it alive, subsequently to resuscitate and reissue it as 
security for a new loan or transaction, at least where the rights of third parties are involved. The doctrine has been specifically 
applied by holding that the person to whom the mortgage is reissued acquires no right to the prejudice of a junior mortgagee. It 
has also been held that where a mortgage securing a debt falls with extinguishment of the debt by the reciprocal extinguishment 
of mutual debts, the mortgage will not be revived by reacknowledgment of the debt in favor of another. It is possible, however, 
that the circumstances of the reissuance may be such as to furnish ground for a court of equity to intervene and compel the 
execution ofa new mortgage to accomplish the real purpose ofthe parties, and that notice to a third person of such circumstances 


might, under special conditions, subject his or her right to the priority equity.! 
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8 41. Complaint, petition, or declaration— For 
vacation of discharge and reinstatement of mortgage 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On /date of loan], plaintiff loaned defendant $/dollar amount of loan] with interest at the lawful rate of [percentage rate of 


annual interest]/% per annum, specifically to allow defendant to purchase improved real property located in /name of city], 
[name of county], [name of state], and more particularly described as follows: /legal description of property]. 


. As security for the above-described loan from plaintiff to defendant, defendant gave plaintiff a mortgage in the sum of $/dollar 


amount of mortgage]. The mortgage was on the premises located at /address of property], in [name of city], [name of county], 
[name of state], and more particularly described as follows: /legal description of property]. The mortgage was recorded on 
[date of recording], in the office of [title of official], [name of county], [name of state], Àn book [number of book] at page 
[number of page]. A copy of the mortgage is attached as Exhibit [designation of exhibit], and incorporated by reference. 


. On /date of payment], satisfaction of the mortgage was entered of record by /name of mortgagor], on [description of 


circumstances on which mortgage was satisfied and discharged]. 


. [Description of facts constituting grounds for reinstatement of mortgage]. 


. Plaintiff has no adequate remedy at law, in that / statement of reasons showing why plaintiff has no adequate remedy at law]. 


WHEREFORE, plaintiff requests judgment: 


. Setting aside the discharge of the above-mentioned mortgage; 
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. Striking the satisfaction of the mortgage from the record in the office of /title of official], [name of county], [name of state]; 
. Reinstating the mortgage; 

. Granting plaintiff's costs in this action; and 

. Granting plaintiff such further relief as this court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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